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IN THE 
Supreme Court of Appe• of Virginia 
AT RICHMOND. 
Record No. 3278 
C.A.SEY "\V ALLER, Plaintiff in Error~ 
i,ersus 
L. E. vV .ALLER, Defendant in Error. 
PETITION FOR ·wRIT OF ERROR AND 
SUPERSEDE.AS. 
To the Honorable Chief Justice and Associate Justices of the. 
Supreme Court of Avpeals of Virginia: 
Your petitioner, Casey ·waller, would respectfully show 
that he is aggrieved by a final judgment of the Circuit Court 
of Campbell County, Virginia, entered on the 15th day of Feb-
ruary, 1947, in a proceeding pending in said court wherein 
L. ~- "raller was the plaintiff, and Casey "\Valler and others 
were the defendants. 
In this petition the parties will be referred to in accord-
ance with their position in the trial court, that is to sav 
2" !,L. E. Waller as the plaintiff and Casey ,v aller as the 
clef cndant. 
A duly authenticated transcript of the pleadings in this 
case, tog·ether with n certified transcript of the record and in-
cidents of b·ial and the exhibits, is attached hereto and filed 
herewith as a part of this petition, and it is prayed that this 
petition and such transcripts, etc .. , be read together. 
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In the event that a writ of error and supersedeas be granted 
in this cause, this petition will be treated ·as the opening brief 
for the plaintiff in error. 
I. STATEMENT OF PROCEEDING IN LOWER COURT. 
L. E. Waller filed. suit against Casey Waller and others by 
a notice of motion for judgment for damages of Ten Thou-
sand Dollars ($10,000.00) in the Circuit Court of Campbell 
County, Virginia, for personal injury sustained by L. E. 
Waller as a result of an automobile accident which occurred 
in Campbell County, Virginia, on December 17, 1945, on U.S. 
Highway No. 501, near Naruna, Virginia. At the trial of 
said case on the 25th day of October, 1946, the jury returned 
a verdictin favor of tl1e plaintiff against the defendant, Casey 
Waller., for $5,000.00, and in favor of the other defendants, 
Virginia Wine Company and Ralph Anderson. A motion by 
the defendant, Casey Waller, to set aside said verdict was 
overruled by the Judge of said trial court, to which action 
of said court t11e said defendant, Casey Waller, duly excepted. 
judgment was entered on said verdict on the 15th day 
3~ February, 1947. This petition for writ of error and 
siipersedeas is filed to the action of the court in entering 
judgment on said verdict. 
II. ERRORS ASSIGNED AND QUESTIONS INVOLVED 
. IN THE APPEAL. 
The petitioner assigns as error the following: 
(1) The action of the court in refusing to set aside the ver-
dict and enter final judgment for the defendant, notwithstand-
ing the verdict. 
(2) The action of the court in refusing to set aside the ver-
dict because same is contrary to the law and the evidence, and 
without evidence to snpoprt it. · 
(3) The action of the court in refusing to set aside the ver-
dict and grant a new trial on account of errors in the giving 
and ref using of instructions. 
ill. STATEMENT OF FACTS. 
The plaintiff, ~aller, and the defendant, Casey4V al-
'ler, are brothers. 0 the day of the injury, uamely, Deceri1-
bcr 17., 1945, the plai tiff, with his wife and bis father, had 
left their home in the morning, and as guests in the car of the 
defendant, Casey Waller, bad gone to the town of Brookneal. 
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Tl1el'e they had stayed for an indefinite time doing various 
things, among wl1ich was the purchase by the plaintiff and his 
father of some whiskey at the ABC Store, and the plaintiff, 
and his father, while there, each took a drink of the whiskey, 
but the defendwt, Casey \VeJJer, did snot purchase ·any 
4e liquor and did not drink any liquor. Thereafter, they 
went to tlie home of Walter Waller wl10 lives approxi-
mately a mile and one-half northeast of Naruna and stayed 
there for some time.. "\i\Thile there, the plaintiff gave ijQ!lle of 
his whiskey to his brother's people who were sick, but there 
is no evidence that a~f the ,Vallers drankanJ:_at.tlw.t time. 
They left there around live or five-thirty P. 1\1. of that day., 
Casey 1'T all er, the defendant, driving the automobile, and Mrs. 
L. E. Waller was riding in the front seat with him, while the 
father, G. ,v. \,Valler, and the plaintiff, L. E. ·waller were 
ridin&' in the back seat, the father on the left-hand side and 
the plaintiff on the right-hand side. According to the evi-
dence, the car was driven in n ;uormaJ manner from "\Valter 
Waller's around a country road approximately a mile and 
one-half to a filling station operated bv a Mr. Mason on Route 
,.501 about one mile northwest of the village of Naruna. There 
the defendant made a .,kft-hancl turn into Rigbwav 501 and 
set out in the direction of .Naruna, or in a general southerly 
direction on his wav back home. Casev Waller had been driv-
ing the car all day: As to the manner in which the car was 
driven after it came on to Highway 60l_at Mason's Filling 
Station, from there to the scene of the aceidcnt, which was 
approximately from one-half to seven-tenths of a mile, L. E. 
Waller, the plaintiff., testified as follows: 
(Record, Page 59, and following:) 
"Q. Did you at any time on that date sec him take any 
whiskeyi 
"A. To be frank witl1 you, no, sir, I did not. 
5s 9 "Q. "\Vas he under the influence of anything at alU 
'' A. If he were, I could not tell it 8 s 8 .'' 
(Record, Page 60:) 
'' Q. Did you ~ee anything wrong in the way he drove the 
cad Did he drive it too fast or too slow or off the road or 
anything to call your attention to the fact that he was not 
driving all righU 
"A.-The average speed he drove that day was around thirty 
to thirty-five miles and sometimes maybe he would get to 
forty miles nn hour. 0 
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"Q. Did you at any time see him drive off the road or do 
anything between Mason's Filling Station and the place of 
accident? 
"A. No, sir. . 
"Q. Nothing about the way he ,vas driving to alarm you or 
call attention to the fact that he wasn't driving all righU 
"A. No, sir. · 
"Q. Of course, so far as you know, he was driving on his 
proper side of the road 7 
'' A. As far as I know, he was.'' 
Again on pag~ of the Record: 
'' Q. You say you didn't see Casey take anything to drink! 
'' A. I did not. 
"Q. Did you smell anything on himY 
'' A. ,v ell, no, I did not. 
"Q. You are sure about thatt 
"A. Yes, sir. Positive." 
Again on page~ of the Record, the plaintiff testified as 
follows: 
"Q. You charged in your Notice of Motion that your 
6• brother was *dridng on the wrong side of the road when 
you brought this suit and sued your brother 1 
'' A. That he was driving on the wrong side of the road 1 
"Q. Yes. 
'' A. No. I never have suid he was driving on the wrong 
side of the road.'' 
G. ,N. Waller, one of t11e plaintiff's witnesses who was rid-
ing in the car, 'teffl'ed in part as follows: 
(Record, Page~and following:) 
"Q. Did he drive all right from there ("1 alter ,v aller 's) 
to the road 1 · 
'' A. Yes, ·sir. 
''Q. And how did he drive from there down to the place of 
accident1 
'' A. He drove all rig-ht-didn't drive fast nowhere. 
"Q. I understood you to say you saw this car coming? 
'' A. I did. 
"Q. And you tl1ou~h~ it was going to hit you. ,v1iicl1 side 
of the car were you s1ttmg on? 
'' A. I was sitting next to t1'e mark. 
• 
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'' Q. Jn other words you were sitting on the left-hand side 
of the back senU 
"A. Yes, sir. , 
"Q. And you looked out to your left and down the road 7 
''A. Yes. 
'' Q. And you saw the w]1ite line? 
'' A. Yes, sir. 
"Q. And Cas<:'y was on his righU 
78 e, 'A. He was on his right . 
"Q. And that was instantly before the wreck? 
"A. Yes, sir. And when the wreck happened I was looking 
down on the hard surface and didn't know no more after it 
knocked me out. 
'' Q. Had Casey hacl anything to drink that day? 
"A. No. sir. I-Ie hndn 't drank a drop and I dicln 't see him 
drink none. The doctor told me to get a drink and take one 
every day, and so I got me one while I was down there, and I 
had took one drink and it broke all to pieces and I never got 
any more of it. 
• e • s 
"Q. You didn't hear anybody in the car call your attention 
to the way he was driving or tell him he was driving bad or 
anything like that? 
"A. No, sir." 
Again on page 47 of the Record, G. "r· ,valler testified as 
follows: 
'' Q. You had the lights on ? 
"A. Yes, sir. I had the lights on when we had the ,vreck. 
"Q. All right. How far away was the truck when you saw 
the truck coming¥ 
"A. About fifty steps or more. Something like tl1at. 
'' Q. About 150 feet? 
"A. Something like that. ,v mm 't far. 
"Q. "\Vas he ori the rig-ht side of the road coming-? 
'' A. Didn't look like it to me, but I don't know where it was. 
I ain't going to tell no lie-looked like he was coming straight 
into it. That made me look down and see lie was on his 
side. 3 e e 
'' Q. You don't know where the truck was? 
"A. No. I know it was coming straight on into the car and 
the car was on its side because I was looking down at the road 
when he hit." 
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s• • Again on page 49 of the Record, he testified as fol-
lows: 
'' Q. You say Casey was on his right-hand side of the high-
wayY 
"A. He was on bis side of the white.line. 
''Q. When you looked down on the side of the road? 
"A. Yes, sir. 
"Q. How far away from the point of collision was it when 
you looked down at the white line Y · I 
'' A. About the width of this house apart. 
"Q. When you looked down, and before you looked hack 
they had collided Y 
"A. Before I looked back they hit and I was dead.'' 
Mrs. L. E. ,valler, wife of the plaintiff, who was ridin~ on 
the front seat with the defendant, testified on page 70 of the 
Record as follows: 
"Q. Do you know where Casey was in the road at tliat 
time 1 ( i. e., the time of the collision.) 
"A. He was on his side of the road on the right-hand side· 
of the road going toward Brookneal. 
''Q. How close to the white line was heY 
"A. I don't know 110w close to the white line he was but I 
know he was on the right-hand side of tlie road.'' 
~gain on page 73 of the Record she testified in substance 
tqat from :Mason's Filling Station to the scene of th<.' collision, 
the defendant drove his automobile all right, on his right-
hand side of the road; that nobody complained about tlie man-
ner in which he was driving and that just as they went over 
the knoll, the truck cut toward Casey Waller's right-hand side 
of the road all of a sudden; that Casey blew his horn just be-
fore the truck hit him, and that he was not under the influ-
9e ence of any form of alcohol as indicated by 9 his manner 
of driving or otherwise. 
On page 78 of the Record, she testified that she saw the 
truck of the Virginia Wine Company drive across the white 
line. On page 80 of the Record, she testified that Casey Wal-
der was driving hi8 car at about twenty to twenty-fiye miles 
an hour. 
Officer Stanley testified that he got. the call to investigate 
the accident around 5 :30 and 110 arrived at the scene some 
forty minutes afterwards, or at 6:10 P. :M. He did not see 
th'c. defendant., Casey "\V ltller, until around 7 :00 o'clock P. :M. 
When be arrived he made his examination of the road and the 
7 
marks, etc. by a flashlight and the lights of the automobilb 
(Record, page 23). He testified that when he arrived at the 
scene the truck driven bv Ralph Anderson was turned over 
on the ,SQJ]th sicle of tlu(highway, that is, on the defendant, 
Casey Waller's right-band side, and the Chevrolet Car was 
tied into the front of it, sitting on an angle across the road 
on the south side of 501; that there was a tire mark on the 
nol'th-side of the highway approximately 3% feet from the 
shoulder of the road over to near the center of the road and 
some gouged inarks there that led clear ,acrc;>ss to the south 
sid0 0f the 1 oad-;-thaLthe rig·J,t-&Qllt of the truck was hifwitli' 
the left side of the automobile; that "truck was turned over 
and facing ""Rust burg approximately just a few f oet of the 
front of it off the shoulder of the road"; that "there were no 
marks made by either the truck or the car before the impact 
that I could see at all" (Record, page 17). 
He further testified, on page 29 of the Record, that the 
10• tire 8 marks beginning 3-¥i feet-f.i!-Om-the-nor-th sicle-o.f..the 
highway, continued on across the white line right up to 
where the truck was turned over Record, page 29). 
He further tesh ec ia 1ere were no tire marks or any 
other marks leading up to where the Waller car was at the 
time he got there (Record, page 31). So it follows that both 
the gouged marks and the tire marks were made by the truck. 
Officer Stanley further .testified that in his opinion, Oas~ 
~ was druuk..a.t,the time he saw him at 7 :00 o'clock, but 
Dr. W. 0. Tune testified~on page 85 of the Record, tbnt he 
could not see any evidence that tlrn defendant, Casey Waller, 
was under the influen<'e of any form 9f intoxicants, although 
he could smell alcohol on his clothes; that he was in a semi-
conscious condition from the effect of a b]ow on the back of 
his heacl and concussion of the brain, and that his actions 
were not those of a man und<'r the influence of liquor. 
'Adrian Toler, a witness for the defendant, Virginia Wine 
Company, testified that when he first saw the ,valler car, that 
it seemed that he-was on J.iis...si@ of the road, but when be got 
closer, the ·w a llor car 113.d two wheels _gff. on the shoulder of 
the road on jj:s_left-hancl side (RecorcT; page 139). He further 
testified that A-uderson, the driver of the truck, slowed up as 
he was going up l!-Ju101l, and when lie 1·eached the top of the 
knoll, the car hiilltlruck. He also helped take '\V nller out of 
the car ancTlictestified, on page 142 of the Record, that he did 
not smell any whiskey on Casey Waller at the time, 
11,.. but that he did smell wl1iskev on L. E. *'Waller. He fur-
ther testified, Record, page ·147), tlmt botl1 the c.ar and 
the truck ended up on the truck's left-hand side of the road. 
On the same page of the Record, he testifiPd that the car was 
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coming up a little hill and the truck was coming up the other 
side of the hill, and be could not see the car approaching until 
it was approximately 150 feet away. 
Ralph Anderson, one of the clef1:mdants, testified that when 
the truck wasJiit by.the car, the~ was over on the dirt.with 
two wheels off-.h~:0f-the-1•oad,-but that the damage was 
to the lefMand ·side of th<L.ca.J:.J.lnd the left-hand side of the 
truck, and 1at the truck went up in the air.~ swung around and 
fell on its ~ht-hand side across the road with the front 
wheels near fie south side of the road (Record, pages 154-
155). 
The uncontradicted evidence shows that the road, for sev-
eral hundred yards on each side of the collision, was straight, 
but that there were a series of dips and on eacl1 side of the 
top of the knoll where the collision happened, neither the ca1· 
nor the truck had a full view of the other approaching until 
they were approximate]y 150 fl'et apart. 
'11he defendant, Rnlph Anderson, undertook to testify that 
he could see the car on the wrong side of the road when the 
car topped the knoll at Breeze-In Service Station, and that 
he was nearly a quarter of a mile away (Record, page 164-). 
He further testified that he had his lights on: and on cross 
examination, on page 166 of the RcC'ord, he finally testified 
that tl1e car was approximately 125 feet away from him 
12e when it came over *the knoll, and lie could see that the 
car was on the wrong side of the road. 
The road is 18 feet wide at this point. The Chevrolet car 
weighs from 2,500 to il,000 pounds. The truck weighed 12,000 
pounds, had a wheel bnse of ] 42 inc11es, and a body 86 inches 
wide. · 
The foregoing is a statement of the evidence from the rec-
ord from the point of view most favorable to the plaintiff. 
We arc not unmindful of the proposition that the plaintiff 
is entitled to have the evidence stated in the light most fa-
vorable to him on the motion to set aside the verdict. 
IV. ARGUl\IE~T. 
A. Pri1narJJ Negligence. 
In order to sustain a recovery in favor of the plaintiff, the 
burden is on him to prove his case by a preponderance of 
the evidence. In order to do so, the plaintiff must establish 
in this case that his brother was guilty of gross nep;ligcnc<>, 
and that that negligence was tl1e proximate cause of his in-
jury, and it must not appear from the evidence t]1at the plain-
tiff's negligence contributed to his own injury. 
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In this case the plaintiff's-Notice of :Motion for Judgrrim1t 
and his Bill of Particulars filed by order of the court, charges 
that the gross negligence of the defendant, Waller, consisted 
of driving his said automobile on the wrong side pf the road, 
and in a reek] ss manner. It nowhere charges that the said 
defendant, Case Waller, was operating said automobile 
13.., under tlrn i1 l-un1ce o "'liquor, nor did the plaintiff seek 
to amend his allegations negligence to include this 
charge at any time. The plaintiff is, therefore, bound by his 
pleadings and cannot recover on a ground not alleged in his 
pleading, nor otherwise included therein. 
Gross negligence lrns been defined by the court as follows: 
."Gross negligence is substantially and appreciably higher 
in magnitude than 01·dim1ry negligence. It is very great 
negligence or the absence of slight diligence or the want of 
even scant care. It is a heedless and palpable violation of 
legal duty respecting the rights of others. The element of 
culpability which is characteristic of negligence, magnified 
to a high degree as compared to ordinary neglig·ence." 
Town, of Big Stone Gap v. Johnson, 184 Virginia 375. 
See also Wright v. 0.'1borne, 175 Virginia 442, in which the 
court said: 
'' Gross negligence is that degree of negligence which shows 
an utter disrcgnrd of prudence amounting to a complete neg-
lect of the safety of another." 
The Court, in the case of Town of Bi_q Stmw Gap v. ,J ohm-
son., above, said ~his: 
"But the application of the distinctions between those de-
grees of negligence is frequently difficult to upply, and we 
hnve not hesitated to set aside verdicts predicated upon (@I a..._ 
~f the higher degree of negligence, where n review 
of the negligence convinced us that the minds of reasonable 
rrien could not differ us to the conclusion that such higher de-
grees had not been shown.'' 
Among such recent cases are: 
Carroll v. Miller, 175 Virginia 388, 9 S. E. (2d) 322. 
Keen v. Harm01n, 183 Vir!:,•inia 670, 33 S. E. (2d) 197. 
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There is no evidence in the reco1·d that the Waller car was 
being driven at an excessive rate of speed, the speed limit at 
the point of the collision being fifty miles an hour. There 
14• is no "'evidence of any reckless action or acts on the 
part of the defendant, Waller, with the possible excep-
tion of driving on the wrong side of the road and driving 
under the influence of liquor. 
As to driving under the influence of liquor the plaintiff 
himself testified positively that the defendant, Waller, was 
not under the influence of alcohol, that he had been with him 
all day and had not seen him take a drink; that he drove 
the automobile at a slow and proper rate of speed at all times, 
and that there was not11ing to indicate to him that the de-
fendant, )Valler, was under the influence of liquor. . 
In the case of Chappell v. White, 182 Virginia 625, at page 
633, the court said the following: · 
'' As a general rule, when two or mo1·e witnesses introduced 
by a party litigant vary in their statement of fact, such party 
has a right to ask tl1e court or jury to accept as true the state-
m~nt most favorable to bim. e • "' " 
"This is not true, however, as to the testimony which he 
gives himself. No litigant can successfully ask a court or 
jury to believe that he has not told the truth. His statements 
of fact and the necessary inferences therefrom are binding 
upon him. He cannot be heard to ask that his case be made 
stronger than he makes it, where, as here, it depends upon 
facts within his own knowledge, and as to which he has tes-
tified.'' 
On this proposition, see also Massie v. Finnstone, rn4 Vir-
ginia 450~ 114 S. E. 652; Worrell v. Worrell, 174 Virginia 
11, 4 S. E. (2d) 343; Thalliimer Brot11ers v. Casci, 160 Vir-
ginia 439, 168 S. K 433. 
Tested by this rule, no person who testified could hnve pos-
sibly had a better knowledge of the condition of tl1e de-
15* fendant, ,$Casey Waller, than the plaintiff, L. E. ·wal-
ler, who had been intimately associated witl1 him all 
day long. Nor could any person have had a better knowl-
edge of the method and manner which Casey W nller operated 
his automobile than L. E. Waller, the plaintiff. He testified 
as to these facts and is, the1·efore, bound by them. 
Even if this were not true, the plaintiff's own witnesses, 
and all of them who had any first-hand knowledge of the facts 
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pertaining to this accident, testified that the accident was not 
the fault of Casey '\Valier; was not the result of any negli-
gence on his part, and that he was not operating his car under 
the influence of intoxicants. They arc the plaintiff himself, 
G. W. "Waller, his father, and Mrs. L. E. ·waller, the plain-
tiff's own wife. It would be an anomalous situation if a 
plaintiff can recover in a civil action · on grounds of negli-
gence not alleged in the pleadings and on testimony which 
is contrary to his own theory of his case, and contrary to 
the direct testimony of all of his witnesses. This would in-
deed be a strange application of the law. Moreover, the 
plaintiff vouches for the credibility of bis wituesses. To al-
low a recovery in this case would be to reject the plaintiff's 
theory of his case, and the credibility of all his witnesses. 
It is submitted tlmt the physical facts in this case do :pot 
support a recovery by the plaintiff. T'o begin with, both the 
truck and tho automobile are found on the right-hand side 
of the road going in the direction in which the def enaant, 
·waller, was traveling. The truck was turned over on i~t 
side, that is, in the direction in which it was traveling, which 
-- sl1owed that its own momentum was sufficient to tw:u--i,t 
16e over and that it was not turned over ·bv "'the force of 
tne car as contended by-the defendant, .Anderson. There 
were no marks on the highway made by the automobile, nor 
were there anv tracks on the sl1oulder of the road substanti-
ating the testimony of Anderson and his passenger, Toler, 
that the car was off the hard surf ace on the left-hand side 
at the time of the impact or immediately prior thereto. The 
road was 18 feet wide. The truck had a wheel base of 12 
feet, and the only marks on the highway, except a tire mark 
apparently made by the truck, were some gouged out places 
which began near the center of the road and extended to the 
south side. 
Testimony showed that the tue..mark began at a point 3% 
f e~t from the iI::uck 's right_-lmnd side of the road and con-
tinued across the road, but if is nowhere shown which wheel 
of the truck made this mark and it is submitted that it would 
have to be the rear wheel. This would show that at the time 
the truck cut across the road, one of its wheels was 3% feet 
.from the north side of the road, wl1ich would put the other, 
or south side wheol of the truck, six incl1es over the white 
line in the middle of the road, the evidence showing the truck 
to be six feet wide with a bodv 84 inches wide. It is sub-
mitted that as a matter of phys'ics, as well as common ~mnsc, 
a 3,000-pound Chevrolet Automobile could not bave struck 
the truck 3% feet from the north side of tlie highway witli 
the left side of the car and raised up 12,000 pounds off the 
/ 
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hard surface, carried it across an 18-foot highway and de-
posited it on the other side thereof, leaving only one· tire-
mark from the truck and some gouged places extending from 
near the center of the road to the south side of the-
17'•. "highway. This is manifestly impossible, and the court 
is not ·required to believe that which is impossible. 
l\foreover; the only persons testifying that the accident 
happened in this manner was the defendant, Anderson, and 
his witness. It is submitted that the most reasonable ex-
planation of the physical facts is that the truclLcuLa..cx.,oss 
the highway, and that the Chevrolet car cut to its right, 
briugingflie r~ght-)ullld sidc··of the truck into collision-with 
the left-hand side of tl1e car at a point either on the right-
hand side of the highway or near the middle thereof, and. 
the wheel base of the truck being approximately 12 feet, the 
front part of it could have been 3% feet from the south sido 
of the highway (12 feet plus 31/!! feet, the beg·inning point of 
the skid mark) when it was struck. This is the only logical 
or reasonable explanation of the physical facts. At best, the 
only inference that can be drawn from the physical facts, 
leaves the manner in which the accident happened, in con-
fusion, and certainly is uot sufficient in itself to prove that 
the defendant, Waller, was guilty of gross negligence, wl1ich 
is necessary to sustain the plaintiff's case against him. 
The only real allegation of negligence against the defend-
ant, Waller, is that be drove on the left-hand side of the roacl .. 
With regard to this contention, the court said in Smith v. 
Tu,rtter, 178 Virginia 172, u t page 178, as follows : 
"But driving on the wrong side of the road does not neces-
sarily constitute gross negligence. Certainly, one who in-
advertently permits the left-hand wheels of l1is car to pass 
to the left of the center line of an open road is not guilty of 
gross negligence.'' 
• 
18° •see also the case of Keeu v. Harman, 183 Virginia 
670, 33 S. E. (2d) 197; also Carroll v. 1lfiller, 175 Vir-
ginia 388, H S. E. (2d) B22, where the cases are reviewed. 
The Court in all of these cases has pointed out that mo-
mentary inattention resulting in a car being driven to the 
left of the center of the road is not gross negligence, as a 
matter of law. 
This proposition is recognized by the court in tlie giving 
of defendant, Waller's, instmction No. 3, without objection 
of the plaintiff, which becomes the law of a case. 
If we examine this principle of law in the light of the evi-
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dence in this case, we find that not a single one of plairitiff 's 
witnesses, including the plaintiff, testified that the defenJ-
ant, Waller, drove his car to the left of the center of the 
road at any time. On the other hand, G. W. ·waller and Mrs. 
L. E. " 7 aller and the defendant himself, all testify that he 
never drove the car to the left of the center of the road. The 
only evidence that the cur was driven to the left of the center 
of the road, came from the defendant, Anderson, and his 
witness, Toler, both of whom said they lost .sight of the car 
as it came up the opposite side of the knoll from them, and 
when it was from 125 to 150 feet of the truck, it was then on 
its left-hand side of the road. The other testimonv of An-
derson to the effect tliat he saw the Waller car a qmtrter of a 
mile before it reached him on the top of a knoll, and that al-
though the lights were on on both cars, he could tell that it 
was on the wrong side of the road then. (Record, page 164.) 
As to what happened when he went in the depression 
ur on the other side of the knoll, ehe obviously does not 
know .. Toler says that he thought the car cut back on 
its side of the road. It is perfectly clear that Anderson coulu 
not have discerned a quarter of a mile away, whether or not 
the car was on its left side of the highway under these cii·-
cumstances, and the court is not required to believe that which 
is so I1ighly improbable. This testimony also is in direct 
conflict with the testimony of the plaintiff, and all his wit-
nesses. 
Granted, for the sake of argument, that the Waller car was 
on the wrong side of the road when it approached within 125 
feet of the truck coming over the knoll, if this was a JllAlPPU-
ta~ the part of \Valier and not a cleliberate and· 
continuous act in the face of danger, while it might be simple 
negligence, it ,vould not constitute gross negligence. And 
if it does not constitute gToss negligence, then the complain-
ant cannot recover of the defendant, Waller. It is manifest 
under the evidence in this case, that the plaintiff has not made 
out a case of gross negligence against the defendant, Casey 
Wuller. · 
B. Contributory Negligence. 
But, if the jury believe from the evidence, that the defend-
ant, Casey ·waller, was operating the car under the infl1.ence 
of intoxicants, which is directly contrary to the testimony 
of the complainant, then, of necessity, they must convict the 
plaintiff of contributory negligence in continuing to ride with 
him under the circumstances with knowledge, which he must 
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have had, of his condition. For the plaintiff to say that 
20• he had been with bis $brother all day, and bad been vis-
iting at anotl1er brother's house for several hours, and 
that he rode in the car with him, and at the same time, that 
the defendant, Casey Waller, was drunk, without his lmving 
any knowledge of his condition, is asking the court to believe 
something that no sane or reasonable man is required to be-
lieve. If Casey Waller was dl'Unk, or under the influence of 
whiskey, then the plaintiff knew it and continued to ride in 
the automobile with liim. No court would be so credulous as 
to believe otherwise. 
In the case of Shiflett's Adrninistrator ,,. l'irginia Railway 
0,nd Power Company, 136 Virginia 72, 116 S. E. 500, the court 
laid down the rule as follows: 
"While t]1e negligence of the driver (of an automobile) is 
1.0~ imputable to the passenger, yet the conduct of one riding 
and continuing to ride in an automobile when he must have 
known tht: tlriver is intoxicnted, establishes the independent 
neglig-once in the piuintiff." 
It is too plain for words, then, that if the jury found the 
defendant, Waller, guilty of driving bis car under the influ- · 
I ence of intoxicants, that as a matter of law, the plaintiff would be guilty of negligence in riding with him under the circum-stances, which negligence contributed to his own injury. . When Casey Waller, by coun~el, made a motion to strike 
the plaintiff's evidence, the court made this statement: 
"Mr. Watkins, if there were no other evidence in the case 
thun that given by the Wallers themselves, I would <ionsider 
very seriously your motion." 
The court then proceeded to ref er to tl1e testimony of the 
officer that Casev Waller was drunk an hour and one-half 
after the accident, and to certain alleged statements 
21" mnde by llim to the 0 officer, and to the physical facts. 
As before stated, drunkenness was not charged in the 
plaintiff's pleadings nor the bill of particulars, and the plain-
tiff cannot make out a better case than is made by his own 
testimony to facts within his knowledge, upon which his case 
turns. Therefore, tlie plaintiff cannot recover on the grounds 
of drunkenness no matter what Officer Stanley testified to. 
(See cases above cited.) · 
It has been also shown above tliat the physical facts failed 
to prove by a preponderance of the evidence, how the acci-
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dent happened and as the burden is on the plaintiff to prove 
gross negligence, it is respectfully submitted that be has also 
failed in this particular. 
C. lnstructi01is. 
The defendant, Casey Waller, excepted to all the instruc-
tions, but especially do we wish to call the attention of the 
court to the instruction No. 1-B ~·anted _Jlt the instance of de-
. fendant, Ralph Anderson. "'-.. t< I ~ 
It is difficult to conceive of an instruction that could be 
worded in a case of this kind in a more iu,wmigas manner to 
confuse the jury. The instruction tells the jury that it was 
the duty of Casey Waller to use reasonable care to perform 
certain duties toward the plaintiff, and that if he failed to 
perform any one or more of these duties, and that such failure 
was the sole proximate cause of the collision, then a verdict 
could not be found against Virginia Wine Company or Ralph 
Anderson. As a matter of fact, the whole instruction. is an 
incorrect statement of the duties of Casey vValler to-
228 ward the plaintiff, a guest. He did not owe him any duty 
•of reasonable care (at best only slight care), and the 
instruction told the jury that they cannot find the other de-
fendants guilty under these circumstances, but by inference 
that Casev Waller would be to blame for the whole accident. 
The verdict of the jury acquitting Virginia Wine Company 
and Ralph Anderson and placing the whole blame on Casey 
Waller proved their confusion by so doing. It was in direct 
conflict with the other instructions, and was so confusing to 
the jury-that they could not help having been misled by such 
an instruction. It is submitted that the giving of this in-
struction standing alone would be sufficient g-rounds to set 
aside the verdict of the jury and to award a new trial. 
Upon the whole case counsel for the defendant, Casey Wal-
ler, respectfully su~mit that for the reaso_ns hereinabove set 
forth, they nre entitled to have the verchct of the jury set 
aside and final judgment entered for the defendant, Casey 
Waller. And if not, then, certainly tliey are entitled to have 
the verdict set aside, and a new trial of the issues involved 
in this case according to the pleading and correct statement 
of the law. · 
This petition will be filed in the office of the Clerk of the 
Supreme Court of Appeals, at Richmond, Virginia. 
The petitioner desires to state orally the reasons for re-
viewing the judgment complained of. 
In the event that a writ of error is granted, this petition 
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will be adopted as the opening biief for the plaintiff in error~ 
A copy of this petition was mailed to Stowers and Stowers, 
of Altavista, Virginia, attorneys for the defendant in 
23* error, on °7th day of March, 1947. 
The petitioner, therefore, prays that he be granted a 
writ of error and su,persedeas to the aforesaid judgment and 
that said judgment against him be set aside and final judg. 
ment entered for him iI1 this court, 01;- if such final judgment 
for the defendant be not gh·en, then that such judgment be 
set aside and a new trial be granted him. 
Respectfully submitted, 
CASEY WALLER, 
By E. J. HOTCHKISS, JR., 
BASIL G. ,vATKINS, 
Attorneys for the Petitioner. 
We, E. J. HOTCHKISS, JR., and Basil G. Watkins, At-
torneys practicing in the Supreme Court of Appeals of Vir-
ginia, do hereby certify that we have read the record and 
petition for appeal referred to in the foregoing writ of error 
and supersedea.s, and that in our judgment said case should be 
reviewed by the Supreme Court of Appeals of Virginia. 
Given under our hands this 7th day of March, 1947. 
Received March 10, 1947. 
E. J. HOTCHKISS, JR., 
BASIL G. WATIGNS. 
M. B. ,vATTS, Clerk. 
April 21, 1947. \Vrit of error and supersedeas awarded 
by the Court. Bond $6,000 .. 
M. B. \V. 





Pleas before tl1e Honorable Clms. E. Burks, Judge of the 
Circuit Court of Campbell County at the Court House of 
said Court in said County, on the 15th day of February, in 
the year of our Lord one thousand nine hundred and forty-
seven: 
Be it remembered, that heretofore, to-"\\-it, on the 20th day 
of February, 1946, came L. E .. \Valier, plaintiff, and filed his 
noitce of motion against Casey \Valier, Virginia \Vine Com-
pany and Ralph 1\.ndcrson, defendants~ in the words .aud fig. 
ures following, .to-wit: · 
page 2 } Virginia : 
In the Circuit Court of Campbell County. 
L. E. \Valier, Plaintiff, 
v. 
(~asey Waller, Virginia \Vine Company, and Rnlph .Anderson. 
lo: Casey Waller, of Long Islmid, Virginia, · · 
Vir1:,•inia ·wine Company, of Lynchburg, Virginia, 
Ralph Andersou, of Route 2, Forrest., Virginia: 
You and -each of YOU are herebv notified that on the 11th 
day of :March, 1946,"at 10:00 A~ M., or. as soon thereafter as 
the attention of the court can b~ secured, I, the undersigned, 
L. E. ·waller, will move the Circuit Court of Campbell County, 
Virginia, for judgment against. yo~1 and each of you jointly 
~ncl severally for the sum of .$10,000.00, which sum is due 
.and owing by you aud each of you to me for the damages, 
wrongs and injuries hereinafter set forth,, to-wit: 
That on the 27th day of December, 1945, at about 6 :00 P. :M. 
of s11id day, while I was riding as,an invited guest in an auto-
·mobile then owned and operated bv one Casev \Vnller in a 
:southernly direction on U .. s .. Hig\iway. Route· No. 501, a_nd 
had reached thernon, when mJur,ed as below alleged, a pomt 
_near Naruna, in Campbell County, Virginia, then and there 
was being· ope1~ted on said highway ·by Virginfo Wine Com-
·pany, through and by its agent, Ralph Ander~on, in a north-
. ' . . 
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ernly direction, a truck~ The injuries of which I 
page 3 } complain as below alleged were proximately caused 
by a head-on collision then and there ·between said 
automobile and said truck. 
This said collision and my consequent and resulting injuries 
were caused proximately by the gross negligence and care-
lessness of said Casey Waller in the operation of his saicl auto-
mobile in this: That he operated said automobile on bis 
left-hand side of said highway and on his wrong side of said 
highway, which was and is approximately 18 feet in width 
of hard surface with shoulders on each side of at least six 
feet in width; that he failed to maintain or keep anv lookout 
for tl1e said approaching truck or for any other traffic or pe-
destrians which might then be using said highway; that he 
drove said automobile in a grossly negligent and careless man-
ner and at a dangerous rate of speed and without having 
same under any proper or reasonable conb·ol at the time of 
said collision, and with an utter disregard and indifference 
for the protection of life; limb and property and to my wel-
fare and the welfare of others then and there in the use of 
said highway, all of which gross and culpable negligence on 
his part was a contributive and proximate cause of and re-
snlted in my said injuries bereinbelow described. 
Likewise my said injuries were proximately causecl and 
conbibuted to by the said defendant, Virginia Wine Com-
pany, through and by its agent and servant, Ralph 
page 4 } Anderson, then and there operating said truck, in 
this: 
That said defendant, Virginia ,vine Companv, by its agent, 
Ralph Anderson, as aforesaid, negligently and carelessly 
drove said truck into a head-on collision with said automobile 
in which I was riding, at a point on said highway where the 
said highway was straight and practically level for a long 
distance, and said defendant, by its said agent, negligently · 
failed to keep a reasonable lookout.for the said automobile in 
which I was riding and for its approach on said highway, and 
negligently failed to seek to avoid a collision with the said 
automobile but drove said truck in a reckless and careless , 
manner and at an unusual and unlawful rate of speed and 
failed to use reasonable care to avoid said l1ead-on collision, 
although it was perfectly apparent to him, said agent, that 
said collision and resulting wreck were inevitable. 
By reason of the gross aucl culpable negligence of tbe said 
Casey \V' all er and of the said negligence and carelessness o! 
said Virginia Wine Company, through and by its said agent, 
Ralph Anderson, in their said operations of their said respec-
tive vehicles, all of which was jointly and severally a proxi-
mate and contributing cause of my said injuries, I suffered 
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bruises, concussions, lacerations, and sprains; my face was 
badly lacerated and my features disfigured on the 
page 5 } right side of my forehead; my jawbone was broken 
on my right side and fractured on the left side;· one 
of my teeth below was knocked out and anotller one broken 
off and all of my teeth were torn loose; one l'ib was broke11 
and one fractured; my nerves we1·e badly shattered, all of 
which caused severe physi('.al pain~ distress, mental anguish, 
and permanent injuries, and as a proximate result of the neg-
ligence aforesaid I have been caused and will continue to be 
caused to suffer severe pain und mental anguish. 
Because of said injuries I have been compelled to lose and 
will continue to so lose much time from mv usual vocation. 
From the date of said injuries to the time of the prepara-
tion of this notice of motion, in an effort to relieve me of my 
said injuries I have been compelled to incur large sums of 
hospital, medi<;al and doctor bills, as follows: , 
Lync11burg Genera.I Hospital, Lynchburg, Va .•...... $ 81.50 
Henderson Funeral Company, Inc., Brookneal, Va. . . . 15.00 
Doctor bills, including dentists, to the date of the prep-
aration of this notice of motion ................. 142.00 
Total .•........ $238.50 
and I will necessarily be forced to incur and pay 0th.er doctor 
and medical bills in an effort to be so relieved, all of said 
injuries are permanent, as aforesaid, and the medical and 
doctor bills accruing after the preparation of this 
page 6 } notice of motion will be later alleged. 
BY REASON "WHEREOF, and as a proximate result of 
which I have been damaged to the extent of $10,000.00. 
WHEREFORE, judgment will be asked against you and 
~ach of you for said amount at the time and place hereinbe-: 
fore set out. 
Given under my hand this the 15th day of February, 1946. 
STO"\VERS & STOWERS, p. q. 
By: F. W. STOWERS. 
L.E. WALLER 
By Counsel. 
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page 7} ORDER. JUNE 28, 1946 .... 
L. E. Waller, Plaintiff,· 
1). 
Casey '\Vall er, et al., Defendants. 
By leave of Court, the p)aintiff produced and filed 'an ex-· 
ecuted Notice of Motion. 
page 8 } Virginia : 
In the Circuit Court of Campbell ·County. 
L. E. ·waller, Plaintiff, 
v: ... , 
Casey ,valler, et al., Defendants. 
AMENDED NOTICE OF MOTION. · 
·' .. ' 
To the Honorable Charles E. Burks, Judge of said Court: 
The plaintiff, L. E. '\Valler, by leave of court, amends l1is : 
notice of motion and. amended notice of motion heretofore 
filed and also to make the same more definite and certain, and . 
for his amendment thereof says: · 
That he makes all of the allegations of said notice of mo- · 
tion ·as amended ff part hereof the same as if all of said alle-
gations were herein completely alleged. . 
That the negligent acts and omissions of defendant., Ralph 
Andetson, charged against him as the agent of the Virginia 
Wine Company, and so against .Virginia '\Vine Company, in 
said Notice of Motion and Amended Notice of :Motion, were· 
all also committed and omitted by the said Ralpl1 Anderson, 
individually, and all of which also· proximately caused and 
proximately- contributed to the said injuries of which plain-
tiff complams, and wherefore plaintiff seeks judgment for the 
said amount sued for against Ralph Anderson, Vir-
page 9 } ginia '\Vine Company: and Casey '\Valier, defendants, 
. jointly and severally. 
ST0"1EHS & STO"WERS, p. q. 
By: F. \V. STO\YERS 
Ii. E. ,v ALLER 
By · Corin~cL 
page 10 ~ 
Casey "\Valier v. L. E. Waller 
ORDER. JULY 18, 1946. 
L. E. Waller, Plaintiff, 
1}, • 
Casey w·aner, et al., Defendants. 
• 
By leave of Court, the plaintiff produced and :filed an 
Amended Notice of Motion. 
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In the Circuit Court of Campbell County. 
L. E. vValler, Plaintiff. 
1}, 
Casey ·waller., V~rginia Wine Company and Ralph Anderson, 
Defendants. 
AMENDED NOTICE OF MOTION .. 
To the Honorable 'Charles E. Burks, Judge of said Court: 
The plaintiff, L. E. ·waller, by leave of Court, amends his 
notice of motion and for amendment thereof says : 
That in addition to the negligence alleged against said Vir-
ginia Wine Company and Ralph Anderson in plaintiff 'a no-
tice of motion, all of which plaintiff relies upon, plaintiff also 
says that upon the occasion on which he was injured that bv 
the negligence of the Virginia Wine Company through and 
by its agent, Ralph Anderson, in bis operation of the said 
truck of the Virginia ·wine Company, said truck was operated-
on the wron_g and left-hand side of the center of said highway 
in the direction in which ~nid truck was traveling, and all of 
which negligence of the snid Virginia ,vine Company and of 
the said Ralph Anderson, its agent, was a proximate cause of 
and proximately contributed· to the said injuries compJnined 
of by the plaintiff. 
STO,VERS & STO"WERS, p. q. 
By: SAM C. STo,vERS. 
L. E. "TALLER 
By Counsel. 
• 
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page 12. ~ Virginia: 
In the Circuit Court of Campbell County. 
L. E. Waller~ Plaintiff, 
v. 
Casey Waller, et al., Defendants. 
ORDER. APRIL 1, 1946. 
Plaintiff produced, and by leave of Court, filed his bill of 
particulars. 
page 13 ~ Virginia : 
In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff, 
v. 
Casey Waller, Virginia Wine Company, et al., Defendants. 
BILL OF PARTICULARS. 
The plaintiff, for his bill of particulars, alleges as follows: 
I. 
He relies on all allegations contained in his original notice 
of motion in this cause and makes all of said allegations a 
part hereof as if herein alleged in full. 
II. 
He says that his said injuries of which he complains were 
proximately caused and contributed to by the gross and cul-
pable negligence of Casey Waller in his operation of his au-
tomobile, as alleged in said notice of motion, at and prior to 
the time when his said automobile collided with tl1e truck of 
the defendant, Virginia Wine Company, and in which auto-
mobile of Casey Waller this plaintiff was riding as an invited 
guest at the time the plaintiff's said injuries were received. 
Casey Waller v. L. E. 'Waller 
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Plaintiff says that his said injuries were also proximately 
caused and contributed to by the negligence of the 
page 14 } Virginia \Vine Company, through and by its agent, 
in the operation of its said truck, as alleged in the 
notice of motion, at and prior to tlie time that said truck col-
lided with the said automobile then being driven by said 
Casey Waller. 
IV. 
Plaintiff says that his said injuries were also caused by the 
joint and combined said gross negligence of the defendant, 
Casey '\Valler, in the operation of his said automobile, as al-
leged in said notice of motion, and by the said negligence of 
the said Virginia '\Vine Company, through and by its said 
.agent, Ralph Anderso11,, in the operation of the said truck of 
ihe Virginia 'Wine Comapny, as alleged in said notice of' mo-
tion, at and prior to the time that said automobile and truck 
,collided. 
V. 
Plaintiff says that in addition to tlie injuries a11eged in his 
notice of motion plaintiff also received the following injuries 
as the proximate result of the said gross negligence of the 
said Casev ·waner and the negligence of the Virginia Wine 
Company; as aforesaid: 
A fracture through the bones of the right eye, en using the 
-eye to drop down and to one side, causing facial disfigurement 
and serious injury to plaintiff's vision. 
Plaintiff's teeth were chipped and broken and 
page 15 } his lower jawbone broken in two places. All of the 
lower teeth of plaintiff were knocked loose, remain 
so permanently, and because thereof must be removed and 
replaced by artificial teeth. 
Plaintiff's spinal column, vertebrae and neck joints were 
seriously and severely injured, wllich renders llis neck stiff, 
so much so that it. is pr11etically impossible for plaintiff to 
turn his l1ead either way without llis also therewith turning 
his body. 
All of said injuries complained of in the notice of motion 
and in this bill of particulars are permanent, have caused and 
will continue to caused plaintiff to suffer the most excruciat-
ing and severe agony and physical pain, so much so as plain-
0 
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tiff has been rendered because of said injuries a permanent 
cripple and practically a nervous wreck. 
Plaintiff says that in addition to the expenses which he has · 
incurred because of said injuries~ as alleged in his notice of 
. motion, he has also incurred an additional expense of $125.00 
for the necessary removal of all of his lower teeth and their 
replacement by artificial teeth, and has incurred also the vari-
ous items of expense in his obtaining transportation of him-
self to arid from his doctors and druggists for treatment of 
said injuries, as follows: 
Five trips to Dr. Tinsley, IJynchburg, Va ............ $25.00 
Two trips to Dr. Barney, Altavista, Va.............. 4.00 
Two trips to Dr. Tune, Brookneal, Va................ 4.00 
aggregating the sum of $33.00, making a total of 
page 16 ~ $396.50 thus far incurred by plaintiff in his seeking 
relief from said injuries. 
STO\Yl~RS & STO\YERS, p. q. 
By: F. '\V. STOWERS 
L. E. 'WALLER 
By Counsel. 
page 17 ~ In the Circuit Court for the County of Campbell,. 
. Virginia. 
l,. E. Waller, Plaintiff., 
v. 
Casey Waller, Virginia Wine Company and Ralph Anderson, 
Defendants. 
ORDER FOR :MORE SPECIFIC BILL OF P ARTICU-
LARS. June 13, 1946 . 
. 
This day came the defendants, Virginia :wine Compnny and 
Ralph Anderson, by their attorneys, and objected to the bill 
of particulars heretofore filed by the plaintiff, L. E. 'Waller, 
on the ground that the same is not sufficient to fairly and 
plainlv give tl1e defendants, Virginia ·wine Company and 
Ralph Anderson, notice of the nature and character of the 
claim of the pluintiff, L. E. ·waller, against the said defend-
antst and on motion of the said defendants, by their nttorncys, 
to require the plaintiff to file a more particular statement of 
the nature and character of the claim of the plaintiff and it 
appeming proper so to do, it is ordered that the plnintiff, 
G 
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L. E. Waller file on or before June 17, 1946, a more specific 
and particular statement of his claim against the defendants, 
Virginia \Vine Company and Ralph Anderson, specifically the 
particulars of the allegations that the defendants, Virginia 
Wine Company, by its agent, Ralph .Anderson "negligently 
and carelessly drove said truck into a head-on collision" and 
"negligently failed to seek to avoid a collision with the said 
automobile but drove said truck in a reckless and careless 
manner" and "failed to use reasonable care to avoid said 
head-on collision, although it was perfectly apparent to him, 
said agent, that said collision and resulting wreck were in-
evitable". 
page 18 ~ · Virginia : 
In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff., 
v. 
Casey \Valler, Virginia \Vine Company and Ralph Anderson, 
Defendants. 
AMENDED BILL OF PARTICULARS. 
To the Honorable Charles E. Burks, Judge of said Court: . : 
The plaintiff., L. E. \Valier, by leave of Court, amends his 
bill of particulars heretofore filed in this cause, and for 
amendment the1·eof says: 
That in addition to the 'allegations of the negligence of the 
Virginia Wine Company and of its agent, Ralph Anderson, 
made by the plaintiff in his notice of motion and in his said 
bill of particulars, plaintiff also says that the Virginia Wine 
Company was negligent through and by its said agent, Ralph 
And~rson, upon the occasion when plaintiff was injured, in 
this, that the said Ralph Anderson as agent, as afol'esaid, 
operated and drove said truck on the wrong and left-land 
'side of the center of said highway in the direction in which 
said truck was trnveling, which was a proximate cause of and 
proximately contributed to the injuries of which plaintiff com-
plains. 
STOWERS & STO\VERS, p. q. 
By: SAM C. STOWERS. 
L. E. WALLER 
By Counsel. 
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In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff, 
11. 
Casey Waller, Virginia Wine Company and Ralph Anderson, 
Defendants. · 
AMENDED BILL OF PARTICULARS. 
In compliance with the order of court of September 9, 1946., 
pursuant to motion of counsel for defendants, Virginia Wine 
Company and Ralph Anderson, now comes the plaintiff and 
amends his bill of particulars as to said defendants and for 
his amendment thereof says: 
He makes all allegations of his bill of particulars as 
amended and notice of motion as amended which charge said 
defendants with ne~ligence, a part hereof as if said allega-
tions were herein alleged and repeated. 
He says that defendants, Vh·ginia ,vine Company, as prin-
cipal, and Ralph Anderson, individually and as the agent of 
said company, at and prior to the time of the collision in 
which plaintiff was injured were negligent in the operation 
of the Virginia Wine Company truck in the following respects, 
each and all of which was a proximate cause of and proxi-
mately contributed to the injuries received by the plaintiff. 
· Said defendants in said capacities and relation aforesaid 
(1) Drove said truck in a reckless and unlawful manner 
· and at an unlawful and dangerous rate of speed 
page 20 ~ and so as to endanger the lives and property of 
others in the use of said highway. 
(2) Drove said truck on the wrong side of said l1ighway 
and to the left of the center line thereof, in the direction in 
which said truck was traveling. 
(3) Failed to observe or maintain a reasonable or any look-
out for the oncoming car then being driven by defendant, 
1 Casey Waller, and/or for any other who was or might then 
be using said higlnvay. 
( 4) Failed to keep said truck in its operation under rea-
sonable control, and recklessly drove the sam<.' into said col-
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lision with the car then being operated by defendant, Casey 
Waller, as is herein and in former pleas alleged. 
L. E. WALLER 
By Counsel 
STOWERS & STO"WERS, p. q. 
By: SAM C. STO"WERS. 
page 21 } In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. ,v aller, Plaintiff, 
v. 
Casey ·waller, Virginia 1'Vine Company, and Ralph Anderson, 
Defendants. 
ORDER-1\IAY 4, 1946. 
On motion of the defendant, Virginia Wine Company, Inc., 
leave is granted it to file its grounds of defense and said 
grounds of defense are accordingly this day filed. 
page 22 ~ In the Circuit Court for the County of Campbell, 
Virginia. . · 
L. E. Waller, Plaintiff, 
V, 
Casey ,valler, Virginia Wine Company, and Ralph Anderson, 
Defendants. · 
GROUNDS OF DEJ?ENSE OF VIRGINIA ,vINE COM-
PANY, INC. 
The defendant, Virginia Wine Company, Inc., by its at-
torneys, comes and says that for its defense to a notice of 
motion for jud~rment filed against it, Casey Waller and Ralph 
Anderson, in the Circuit Court for the County of Campbell, 
Virginia, by L. E. Waller, it will rely upon each and all of 
the following defenses, to-wit: 
(1) Upon the plea of the g·eneral issue of not guilty and 
all matters provable thereunder. 
(2) This defendant denies eacb and every allegation of 
negligence charged against it in the notice of motion for judg-
ment and in the hill of particulars filed by the plaintiff. 
(3) This defendant denies that it was guilty of any negli-
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gence which proximately caused or contributed to the alleged 
injuries. · 
(4) This defendant denies that it failed or omitted to do 
any act required of it by law, and further denies that lt was 
guilty of a breach of any duty or obligation which it owed 
the plaintiff. 
( 5) That the alleged injuries were proximately caused and 
contributed to by the negligence and fault of per-
page 23 ~ sons other than this defendant, for whose actions 
· this defendant is not responsible, and especially 
were the said injuries caused by the careless acts of Casey 
Waller in the operation of the Chevrolet automobile in which 
the plaintiff was riding at the time of the collision of which 
he complains. 
(6) That the plaintiff, L. E. ,vuller, is guilty of negligence 
which proximately caused or confributed to his alleged in-
juries in that at the time and place alleged in the notice of 
motion for judgment he and the other parties in the car 
were engaged in a joint enterprise so that there was im-
puted to him, the plaintiff, L. E. ,valler, the careless, ncgli-
·gent and reckless acts of the driver, Casey ,vuller, the par-
ticulars of which are as follows: 
The said driver, and through him the said L. E. ,v nller,, 
did carelessly, recklessly and negligently drive a Chevrolet 
automobile, while under the influence of intoxicants, to the 
left of the center of the highway, or to the north side thereof, 
into the path of the Cl~evrolet truck, which belonged to the 
defendant, Virginia ,vine Company, Inc., and the plaintiff, 
by and through the aforesaid driver, as aforesaid, did care-
lessly, recklessly and negligently fail to drive the Chevrolet 
automobile at a speed and in a manner so as not to endanger 
or to be likely to endanger the property of the defendant, 
and likewise carelessly, recklessly and negligently failed to 
operate the Chevrolet automobile nt a reasonable 
page 24 ~ and proper rate of speed and, on the contrary, the 
said Chevrolet automobile was operated at an ex-
cessive rate of speed and the said plaintiff, by and through 
the said driver, as aforesaid, likewise then and there care-
lessly, recklessly and negligently failed to keep a proper look-
out fo1· other vehicles using the aforesaid highway so as to 
avoid striking and damaging the same, and the plaintiff, by 
and through the said driver, as aforesaid, carelessly, reck-
lessly and negligently failed to operate the said Chevrolet 
sedan automobile upon the right half of the aforesaid high-
way as it proceeded in an easterly direction, when it was 
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practical so to do, and when the said half of sai~ highway 
was open and available for travel, and by reason of the neg-
ligent acts of the driver, Casey Waller, which imputed to the 
plaintiff, L. E. Waller, in the respects aforesaid, and each of 
them severally, and as a proximate result thereof, the Chev-
rolet sedan automobile was run into and against this dc-
fendant 's truck with such force and violence that the truck 
was turned over in the aforesaid highway, thereby proxi-
mately causing the alleged injuries of which the plaintiff com-
plains, all of which, as aforesaid, proximately resulted from 
his negligence, as aforesaid, and bars his recovery in this 
action. 
(7) That the plaintiff is guilty of negligence in that he knew, 
or by the exercise of reasonable care should .and 
page 25 ~ would have known that the driver of the automo-
bile in which he was riding was under the influence 
of intoxicants and his negligence in riding with a driver op-
erating a motor vehicle while under the influence of intoxi-
cants proximately caused or contributed to his alleged in-
juries which bars llis recovery in this action. 
(8) That the plaintiff is guilty of negligence in that he 
knew, or by the exercise of reasonable care should and would 
have known, of the careless, negligent and reckless manner 
in which the automobile in which he was riding was being 
operated, the particulars of which are enumerated in para-
graph designated (6) herein, but nevertheless, having such 
knowledge, or being charged with such knowledge, he failed 
to protest against the method of operating the nf oresnid au-
tomobile and he failed to request that he be permitt~d to 
leave the automobile and his negligence, in the respects af0;r-
said, and each of them severally, proximately caused or con-
tributed to his alleged injuries, which bars his recovery in 
this action. . . : : 
(9) The iujnries alleged in the notice of motion and in the 
bill of particulars arc greater than suffered by the plaintiff 
in the collision complained of. 
(10) The expenses, financial losses and damages alleged in 
Urn notice of motion and in the bill of particuln rs are greater 
than suffered by the plaintiff as a result of the collision 
complained of. 
page 26 ~ That the defendant reserves the right to change, 
alter or add to these grounds of defense nt any 
tin1P prior to the trial of this tase, and further states that 
it wilJ rely upon any matter provable umlc1· tlJe g<meral 
issue. 
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Wherefore, the defendant, Virginia Wine Company, Inc., 
says that the plaintiff, L. E. Waller, is not entitled to re-
cover in this action and of this the defendant, Virginia Wine 
Company, Inc., puts itself upon the country. 
VIRGINIA WINE COMPANY, INC., 
By Counsel. 
PERROW, ROSENBERGER, p. d. 
page 27 ~ In the Circuit Court for the County of Campbell, 
' Virginia. 
L. E. Waller, Plaintiff, 
1}, 
-Casey Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants. 
ORDER SEPTEMBER 28, 1946. 
On motion of the defendant,. Virginia Wine Company, Inc., 
loave is granted it to file its grounds of defense and said 
grounds of defense are accordingly this day filed. 
page 28 } In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff, 
f), 
Casey Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants. 
GROUNDS OF DEFENSE OF VIRGINIA WINE COM-
PANY, INC. 
The defendant, Vir!,,rinia ,vine Company, Inc., by its at-
torneys, comes and says that for its defense to the notice of 
motion, and to the amended notice of motion, for judgment, 
· filed against it and others, in the Circuit Court for the County 
of Campbell, Virginia, by L. E. Waller? it will rely upon each 
and all of the following defenses, to-mt: 
{l) Upon all of the defenses set forth in the grounds of 
defense, heretofo1-e filed by it in this case, to the same extent 
and purpose as if fully set forth herein. 
(2) This defendant further denies that its truck was driven 
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on the wrong side of the highway or to the left of the center 
thereof and on the contrary says that the truck .was driven 
on the right side of the highway and that the alleged injuries 
of th~ plaintiff were proximately caused and contributed to 
by the negligent .. operation of the Chevrolet automobile by 
the defendant, Casey ·waller, as set forth in the grounds of 
defense heretofore filed herein. 
page 29 ~ ·wherefore, the defendant, Virginia ,vine Com-
pany, Inc., says that the plaintiff, L. E. Waller, 
is not entitled to recover in this action and of this the de-
fendant, Virginia "\Vine Company, Inc., puts itself upon the 
country. 
VIRGINIA "\VINE COMP ANY, INC., 
By Counsel. 
PERROW & ROSENBERGER, p. d. 
page 30 ~ In the Circuit Court for the County of Campbell, 
. Virginia . 
. 
L. E. Waller, Plaintiff, 
'l). 
Casey Waller, Virginia "\Vine Company, and Ralph Anderson, 
Defendants. 
ORDER l\fAY 4, 1946. 
On motion of the def endai1t, -Ralph Anderson, leave is 
granted him to :file his grounds of defense and said grounds 
of defense are accordingly this day filed. 
page 31 ~ In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff, 
V, 
Casey Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants. 
GROUNDS OF DEFENSE OF RALPH ANDERSON. 
The defendant, Ralph Anderson, by his attorneys, comes 
and says that for his defense to a notice of motion for judg-
ment filed against him, Casey Waller and Virginia Wine Com-
pany, in the Circuit Court for the County of Campbell, Vir-
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ginia, by L. E. Waller, he will rely upon each and all of the 
following defenses, to-wit: 
(1) Upon. the plea of the general issue of not guilty and all 
matters provable thereunder. 
· (2) This defendant denies each nnd every allegation of· 
negligence charged against him in the notice of motion for 
judgment and in the bill of particulars filed by the plain-
tiff. . . 
(3) This defendant denies that he was guilty of any negli-
gence which proximately caused or contributed to the alleged 
injuries. 
(4) This defendant denies that he failed or omitted to do 
any act required of him by law, and further denies that be 
was guilty of a breach of any duty or obligation which he 
owed the plaintiff. 
(5) That the alleged injuries were proximately caused and 
contributed to by the negligence and fault of per-
page 32 ~ sons other than this defendant, for whose actions 
this defendant is uot responsible, and especially 
were the said injuries caused by the careless acts of Casey 
Waller in the operation of the Chevrolet automobile in which 
the plaintiff was riding at the time of the collision of which 
he complains. · 
(6) That the plaintiff, L. E. ,valler, is guilty of negligence 
which proximately caused or contributed to his alleged in-
juries in that at the time and place alleged in tl1e notice of 
motion for judgment he and the other parties in the car were 
engaged in a joint enterprise so that there was imputed to 
him, the plaintiff, L. E. Waller, the careless, negligent and 
reckless acts of the driver, Casey Waller, the particulars of 
which are as follows: 
The ·said driver, and through him the said L. E. ,valler, 
did carelessly, recklessly and negligently drive a Chevrolet 
automobile, while under tbe influence of intoxicants, to the 
left of the center of the highway, or to the north side thereof, , 
into the path of the Chevrolet truck, which belonged to tl1e 
defendant, Virginia Wine Company, Inc., and the plaintiff, 
by and through the aforesaid driver, as aforesaid, did care-
lessly, recklessly and negligently fail to drive the Chevrolet 
automobile at a speed and in a manner so as not to endanger 
or to be likely to endanger the property of the defendant, 
and likewise carelessly, recklessly and negligently 
page 33 ~ failed to operate the Chevrolet automobile at n 
reasonable and proper rate of speed and, on the 
contrary, the said Chevrolet antomobilc was operated at nn 
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excessive rate of speed and the said plaintiff, by and through 
the said driver, as aforesaid, likewise then and there care-
lessly, recklessly and negligently failed to keep a proper 
lookout for other vehicles using the aforesaid highway so as 
to avoid striking and damaging the same, and the plaintiff, 
by and through the said driver, as aforesaid, carelessly, reck-
lessly and neg·ligently failed to operate the said Chevro~et 
sedan automobile upon the right half of the aforesaid high-
war as it proceeded in an easterly direction, when· it ·was 
practical so to do1 and when the said half of said highway 
was open and avmlable for travel, and by reason of the neg-
ligent acts of the driver, Casey Waller,. which imputed to th~ 
plaintiff, L. E. ,v aller, in the respects aforesaid, and each of 
them severally, and as a proximate result thereof, the Chev-
rolet sedan automobile was run into and against the truck 
of the defendant, Virginia Wine Company, Inc., with such 
force and violence that the truck was turned over in the afore-
said highway, thereby proximately causing the alleged in-
juries of which the plaintiff complains, all of which, as afore-
said, proximately resulted from his negligence, as aforesaid, 
and bars his recoven' in tl1is action. 
(7) That the plaintiff is guilty of negligence in that he 
knew, or by the exercise of reasonable cnre s~oul<l 
page 34 } and would have known that the driver of the ai1-
tomobile in which he was riding was under the in-
fluence of intoxicants and his negligence in riding with a 
driver operating a motor vehicle while under the influence of 
intoxicants proximately caused or contributed to his alleged 
injuries which bars his recovery in this action. 
(8) That the plaintiff is guilty of negligence in that he 
knew, or by the exercise of reasonable care should and would 
have known, of the careless, negligent and reckless manner 
in which the automobi]e in which he was riding was being 
operated, the pnrticulnrs of which are enumerated in para-
graph designated (6) herein, but nevertheless, having such 
knowledge, or being cbnrged with such knowledge, he failed 
to protest against the method of operating tlie aforesaid au-
tomobile and he failed to request that he be permitted to 
leave the automobile and his negligence, in the respects afore-
. said, and each of them severally, proximately causc:d or con-
tributed to his alleged injuries, which bars his recovery in 
this action. . 
(9) The injuries alleged in the notice of motion and in the 
bill of particulars are greater than suffered by the plaintiff 
in the collision complained of. 
(10) The expenses, financial losses :md damag·es a11eged 
in the notice of motion and in the bill of particulars are 
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greater than suffered by the plaintiff as a result of the col-
lision complained of. . 
page 35 } That the defendant reserves the right to change, 
alter or add to these grounds of defense at any 
time, prior to the trial of this case and further states that he 
will rely upon any matter provable under the general issue. 
Wherefore, the defendant, Ralph Anderson, says that .the 
plaintiff, L. E. Waller, is not entitled to recover in this ac-
tion and of this the defendant, Ralph Anderson, puts him-
self upon the country. 
RALPH ANDERSON, 
By Counsel. 
PERROW, ROSENBERGER, p. d. 
page 36 } In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff, 
v. 
Casey Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants. 
ORDER SEPTEMBER 28, 1946. 
On motion of the defendant, Ralph Anderson, leave is 
granted him to file his grounds of defense and said grounds 
of defense are accordingly this day filed. ' 
page 37 } In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff, 
v. 
Casey :waller, Virginia Wine Company, and Ralph Anderson, 
Defendants. 
GROUNDS OF DEFENSE OF RALPH ANDERSON. 
The defendant, Ralph Anderson, by his attorneys, comes 
and says that for his defense to the notice of motion, and to 
the amended notice of motion, for judgment, filed against him 
and others, in the Circuit Court for the County of Camp-
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bell, Virginia, by L. E. Waller, he will rely upon each and all 
of the following defenses, to-wit: · · 
(1) Upon all of the defenses set forth in the grounds of 
defense, heretofore filed by him in this case, to the· same ex-
tent and purpose as if fully set forth herein. 
(2) This defendant further denies that he drove the truck 
on the wrong side of the highway or to the left of the center 
thereof and on the contrary says that the alleged injuries of 
the plaintiff were proximately caused and contributed to by 
the negligent operation of the Chevrolet automobile by the 
defendant, Casey Waller, as set forth in the grounds of de-
fense heretofore filed herein. 
Wherefore, the defendant, Ralph Anderson, says that the 
plaintiff, L. E. Waller, is not entitled to recover in 
page 38 ~ this action and of this the defendant, Ralph An-
derson, puts himself upon the country. 
RALPH ANDERSON, 
By Counsel. 
PERROW & ROSENBERGER, p. d. 
page 39 ~ In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff, 
1}. 
Casey Waller, Virginia Wine Company, Inc., and Ralph An-
derson, Defendants. 
ORDER JUNE 5, 1946. 
On the motion of the defendant, Casey C. Waller, by coun-
sel, leave is given to file his grounds of defense in this suit 
.and the same are accordingly filed. 
page 40 ~ In the Circuit Court for the County of Campbell, 
Virginia. 
, L. E. Waller, Plaintiff, 
v. 
Casey Waller, Virginia ·wine Company, Inc., and Ralph An-
derson, Defendants. 
··, 
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GROUNDS OF DEFENSE. 
. The 'defendant, Casey C. Waller ( Casey Waller) comes 
and says that for his defense to a notice of motion for judg-
ment filed against him, Virginia Wine Company, Inc., and 
Ralph Anderson, and now pending before the Circuit Court 
for the County of Campbell, Virginia, he will rely upon each 
.and all of the following grounds of defense, to-wit: 
1. Upon the plea of the general issue of not guilty and all 
matters provable thereunder. 
2. That he denies each and every allegation of negligence 
charged against bim iu tlrnnotice of motion for judgment and 
in the bill of particulars filed by the plaintiff. 
· 3. That he denies he was guilty of any negligence which 
proximately caused or contributed to the alleged injuries. 
4. This defendant denies that he failed or omitted to do 
any act required of him by law, and further, that he was 
guilty of a brench of any duty or obligation which he owed 
the plaintiff. 
page 41 ~ · 5. That if this defendant, Casey Waller, was 
. guilty of any negligence, which is hereby expressly 
denied, the said plaintiff, L. E. Waller, wns also guilty of 
negligence. in that he continued to ride in the automobile be-
ing so operated by the defendant, Casey Waller, and not only 
failed to protest against such operation of said 1wtomobile· 
by the said defendant, Case~, Waller, but acquiesced therein~ 
which negligence on his part proximately contributed to his 
own injury. 
6. That if the clefenclnnt, Casey Waller1 was driving his 
Chevrolet automobile while under the influence of intoxicants, 
which he denies, as charged by the defendants, Virginia Wine 
Company, Inc., ancl Ralph Anderson, then the plaintiff, L. E. 
Waller, is guilty of contributory negligence, in that be knew, 
or by the exercise of reasonable care, should and would have 
lmown that Casey Waller, the driver of the automobile in 
which he was riding, was under the influence of into:\.1cants 
and his negligence in continuing to ride with the defendant, 
Casey Waller, while operating his nutomobile while under the 
influence of intoxicants, proximately caused or contributed to 
bis al1eged injuries, wllich bars his recovery in this action. 
7. That while denying any and all negligence on his part, 
he "'ill rely as a defense, on the contributory negligence of 
the plaintiff and the negligence of the Virginia ·wine Com-
pany, Inc., acting· hy and tllroug·h Ralph Ander-
page 42 ~ son, nnd says that the defendant, Ralph Anderson, 
in opcratjng the C11cvrolet truck ownC'·l lr: the 
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Virginia Wine Company, Inc., failed to perform the duties 
resting upon him to exercise reasonable care in the fallowing 
respects, to-wit: 
(a) At the time and place the defendant, Ralph Anderson, 
did drive his said vehicle at an excessive rate of speed and 
in a manner so as to endanger life, limb and property, and 
. did, as the result of his careless, reckless and negligent op-
eration of his truck, cause extensive property damage and 
personal injuries to the defendant, Casey Waller. . · . ·• 
(b) Did fail to drive his truck in the lane of travel nearest 
the right-hand edge of the highway.when said lane was avail-
able for travel and did drive his said truck to the left of the 
center of the highway and info the lane of travel of the au-
tomobile being driven by Casey '\Valler and by so doing, did 
negligently fail to grant the right of way to the defendant, 
Casey Waller. . 
( c) Did drive the said truek at the time and place aforesaid 
without keeping it under proper control, and did negligently 
fail to keep a proper lookout for approaching vehicles. ·i_:: 
8. The injuries alleged hi the notice of motion and in the . 
bill of particulars arc greater than suffered by the plaintiff 
. in the collision complained of. 
. 9. The expenses, financial losses nnd dama~es 
page 43 } alleged in the notice of motion and in the bill of 
particulars are greater than suffered by the plain-
tiff as a result of the collision complained of. 
That. the defendant reserves the right to change, alt()r or 
add to these grounds of defense at any time, prior to the trial 
of this case and further states that he will rely 'upon;· any 
matter provable under the general issue. . 
Wherefore, the defendant, Casey ·waller, says that tile 
pliantiff, L. E. ,valler, is not entitled to recover in this ac-
tion and of this the defendant, Casey Waller, puts himself 
upon the country. 
E .• J. HOTCHKISS, JR., p. cl. 
CASEY 0. ,v ALLER, 
By Counsel. 
38 Supreme Oourt of Appeals of Vi:rginia 
page 44 } Virginia: 
In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff 
i,, 
Oasoy Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants 
The defendant, Casey Waller, by his attorney, comes and 
says that he is not guilty of the premises in this action laid to 
his charge, in the manner and form as the plaintiff, L. E. 
Waller, hath complained. And of this the said defendant 
puts himself upon the country. 
E. J. HOTCHKISS. JR., p. d. 
CASEY WALLER 
By Counsel 
page 45 } In the Circuit Court for the County of Campbell, 
Virginia. 
L. E. Waller, Plaintiff 
"· . Oaaey Waller, Virginia Wine Company, and Ralph Anderson, 
Defendants 
PLEA OF NOT GIDLTY. 
The defendant, Virginia Wine Company, Inc., by its attor-
neys, comes and says that it is not guilty of the premises in 
this action laid to its charge in the manner and form as the 
plaintiff, L. E. Wall er, hath complained. And of this the said 
defendant puts itself upon the country. 
VIRGINIA WINE COMP ANY, INC. 
By PERROW AND ROSENBERGER, 
PERROW AND ROSENBERGER, p. d. 
page 46 } In tbe Circuit Court for the County of Campbell, 
· . Virginia., 
L. E. '\Valler, Plaintiff 
v. 
Casey Waller, Virginia ,vine Company, and Ralph Anderson, 
Defendants 
Casey Waller v. L. E. Waller 
PLEA OF NOT GUILTY. 
39 
The def endnnt, Ralph Anderson, by his attorneys, comes 
and says that he is not guilty of the premises in this notion 
laid to his charge in the manner and form as the plaintiff, L. 
E. Waller, hath complained. And of this the said defendant 
puts himself upon the country. 
RALPH ANDERSON 
by counsel 
PERRo,v AND ROSENBERGER, p. d. 
page 47 ~ In the Circuit Court of Campbell County, Virginia. 
October 24, 1946, 
L. E. Waller, Plaintiff, 
v. 
Casey Waller, Virginia Wine Co., Inc., and Ralph Anderson, 
Defendants. 
UPON A NOTICE OF l\lOTION FOR JUDGMENT. 
This day came the parties and their attorneys, and there-
upon came also a jury, to-wit, T. C. Floyd, N. S. Joy,, Collins 
Clark, J. J. Haley, B. B. Hawkins, A. R. Driskill and O. T. 
Bailey, who were sworn to try the issue joined, and having 
partly heard the evidence, were adjourned over until tomor-
row morning at ten o't'loek. · 
page 48 } In the Circuit Court of Campbell County, Virginia. 
L. E. Waller, Plaintiff, 
v. 
Oct. 25, 1946. 
Casey '\\Taller, Virginia ·wine Co., Inc., and Ralph Anderson, 
Defendants. 
UPON A NOTICE OF MOTION FOR JUDGMENT. 
This day came again the parties and their attorneys, and 
the jury sworn on yesterday returned into Court pursuant 
to their adjournment, and having fully heard the evidence and 
argument of counsel and received the instructions of the 
Court~ retired to their room to consider their verdict, and 
after some time returned into Court and rendered the follow-
ing verdict: "We the jury find for the plaintiff, L. E. Waller 
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against Casey Waller only and fix his damage at $5,000.00 
and we further find in favor of Virginia Wine Co. and Ralph 
Anderson (Signed) Collins Clark Foreman''. And there-
upon, the defendant Casey Waller, by his attorneys, moved 
the Court to set aside the verdict of the jury and ~rant him 
a new trial herein on the following grounds; that said verdict 
is conb:ary to the law and the evidence and is without evi-
dence to support it, and that the Court erred during the trial 
in the admission of evidence and in giving and refusing in-
structions, which said motion, the Court takes time to con-
sider. 
page ~9 } Virginia: 
• 
In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff, 
'V. 
Casey \Valler, Virginia \Vine Company and Ralph Anderson, 
Defendants. · 
RECORD. 
Stenographic report of the testimony, together with the mo-
tions, objections and exceptions on the part of the respective 
parties, the action of the court in respect thereto., the instruc-
tions offered, granted, amended and refused, and the excep-
tions thereto, and other incidents of the trial of the case of 
L. E. Waller a,qainst Casey \Valler, Virginia Wine Company 
and Ralph Anderson tried at Rustburg, Virginia, on October 
24th and 25th, 1946, before Honorable Charles E. Burks and 
Jury, in the Circuit Court of Campbell County, Virginia. 
Present: Messrs. S. C..o Stowers and Frank \V. Stowers, 
counsel for the plaintiff. ij..,,~ • 
Messrs. E. J. Hotchkiss, ,Jr., nnd B. G. Watkins, counsel for 
Casey W allei:__ · 
Mr. Wm. Rosenberger, .Jr., counsel for Ralph Anderson. 
l\Ir. Mosby G. Perrow, Jr., counsel for Virginia Wine Com-
pany. 
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page 50} DR. H. H. HURT, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. S. C. Stowers: . ·: 
Q. Dr. Hurt, I believe you are regular practicing physician 
in the City of Lynchburg? .. , 
, A. Yes, sir. 
By Mr. Rosenberger: \Ve admit the doctor's qualification's. 
By Mr. Hotchkiss: "re admit them too. 
By Mr. Stowers: 
Q. Did you have an opportunity to examine Mr. L. E. Wal-
ler last Decembed 
A. Yes, sir. 
Q. ,vhere did you make this examination 7 . 
A. In the Lynchburg General Hospital. · 
Q. State just what condition he was in when you examined 
hlm. · 
A. He bad been in an automobile accident, accord- to him. 
He had a laceration about two inches long over the right eye. 
The right side of his face was all swollen. He complained 
of pain in his chest. . 
Q. Did he have any bruises on his chest, Doctor 1 . 
A. I don't remember. 
Q. ,v as there an X-ray made of his chest? 
page 51 } A. Yes, sir. . . 
Q. ,vm you please read from your report your 
findings1 
By Mr. Rosenberger: ,v e would like for it to be estab-
lished that he made the report before he reads from it. 
By the Court: 
Q. Did you make the X-ray picturesi 
A. No, sir. 
By Mr. Stowers: 
Q. Are you able to read an X-ray picture1 
A. Some of them, yes. 
Q. Could you read that one 7 
A. Yes, sir. 
Q. Did you understand it? 
A. Yes, sir. 
Q. Please read your report. 
t- ... 
I 
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By the Court: Don't read your report. Just- state what 
the pictures indicated to you. 
By the Witness: Your Honor, I don't have the picture 
with me but I have seen the picture and examined it myself. 
The X-ray picture showed no evidence of any pathology in 
· · · · the lungs nor anv evidence of any fractures of any 
page 52 } of the bones f orining the chest. 
By Mr. Stowers: 
· Q. What about the bones of the facet 
A. They were X-rayed too. 
Q. What did that showt 
By the Court: You may refer to your notes to refresh your 
memory. 
By l\£r. Rosenberger: 
Q. Are they your notes Y 
A. No, sir. 
Mr. Rosenberger: We object to that. 
:J3y the Court: . 
. , Q. ·You can ref er to anything in the world you have for 
the purpos~ of refreshing your memory. Tell what you recol-
lect about it. 
A. Your Honor~ the X-ray pictures were rather difficult 
pictures to read and I am not qualified to testify as to what 
I saw in those pictures of the face. I can read the report 
which I have. 
By Mr. Rosenberger: He can't read the report if he didn't 
make it. 
By the Court: Of course, if he is not qualified, gentlemen, 
he can't testify to it. 
page 53 } By :Mr. Frank W. Stowers: We ask that he be 
permitted to refresh his memory from the report 
and testify what it shows. 
By the Court: He testified, Mr. Stowers, he wasn't quali-
fied to do it. 
Q. Are you able to tell the jury and the court the condi-
tion of the bones in the face from an examination of the X-ray 
pictures that were madeY 
A. I will have to accept someone else's report, as we do 
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in medicine all the time. We refer a patient for X-ray ex-
amination and we accept that physician's interpretation of 
·the pictures he has taken. · 
By Mr. Rosenberger: That is purely hearsay. 
· By the Court: Do you objecU Rise to your feet and state 
your objection. 
By Mr. Rosenberger: We object to it as hearsay if he did 
not make the report. We ~ould rather have the man who 
made the report here and let us examine him. 
By the Court: I sustain the objection. 
page 54: ~ By Mr. Frank Stowers: '\Ve save the exception. 
By Mr. S. C. Stowers: 
Q. Doctor, who made that report! 
A. Dr. W. H. Thornton. 
Q. Where is Dr. Thornton, in Lynchburg! 
A. ¥es, sir. 
By Mr. Frank Stowers: If the Court pleaset we· want Dr. 
Thornton summonsed immediately. We will do that but we 
will not delay the case. 
By the Court : That is for you to determinet but go ah_ea4, 
gentlemen. 
By Mr. S. C. Stowers: . 
Q. Could you tell anvthing about whether or not any of 
the bones in his face were broken from an examination of his 
face1 
A. Yest sir. 
Q. Please state what you know about that. 
A. Part of his alveola process of the lower jaw was broken 
with the teeth on it, and I could move that with my :fingers. 
Q. Could you tell anything about whether or not any other 
bones were broken T ' 
A. Not sir. 
page 55 } Q. Did you notice anything at all the matter with 
either of his eyes? 
A. His right eye was swollen. 
Q. Did you notice any bones broken around his eye? 
A. Not on examination, no, sir. 
Q. You know whether his jawbone was broken 7 
A. Except from the. X-ray report. 
Q. How long did he stay in the hospital, Doctod 
A. He was discharged from the hospital on the 23rd of 
December. 
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Q. And when did he go into the hospital f 
A. The 17th of December. 
Q. Did you treat him at any time other than the time he 
was in the hospital 1 
A. He was in my office but I gave him no treatment. 
Q. Please explain just why you didn't give him a treat-
ment, Doctor. 
A. In my office Y 
Q. Yes. 
A. He came there, I don't remember just when, and asked 
me to examine him, said he was going to bring suit. I refused 
the examination because I was hoping thereby to keep out of 
this suit. 
CROSS EXAMINATION. 
By Mr. Hotchkiss: . 
Q. Dr. Hurt, I understand you to say you ex-
page 56 ~ amined him at the hospital on December 7th, 1945. 
A. Yes, sir. 
Q. And he was there for a couple of days Y 
A. He was there until tbe 23rd . 
. Q. And you did not examine him after that until the occa-
sion which you have mentioned when he came to your office 
for the purpose of this suit 1 
A. I don't remember any other time. I have 110 record of 
any other examination. 
Q. What date was it be came to you about this examina-
tion for the purpose of this suit? 
A. I don't remember. I have no record of it. 
Q. You did not treat him Y 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Rosenberger: 
Q. Dr. Hurt, when you saw him ut that time he didn't need 
any medical attention and you just didn't want to examine 
him1 
A. That is right. 
Q. In other words, you didn't refuse medical attention 1 
A. No, sir. I had finished with the case. 
Q. And as far as you were concerned l1e was well and all 
right? 
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A. As fa1· as my treatment was concerned it was 
page 57 } completed. _ 
By Mr. Stowers: 
Q. Did you notice at that time that he carried his head as 
though his neck was somewhat stiff 1 .Did you notice that Y 
A. I think he still does, does be not 'l 
The ·witness stands aside. 
DR. W. C. TINSLEY, 
having been first duly sworn, testifies as follows: 
DIRECT EX.A.l\HNATION. 
By Mr. S. C. Stowers: 
Q. Dr. Tinsley, I believe you are a dentist and have your 
office in the City of Lynchburg? 
A. Yes, sir. 
Q. How long have you been practicing Y 
A. I graduated in 1939. 
Q. Did you in the mont11 of December, or January, ex-
amine L. E. ·waller at yom· offce1 
A. I examined him a·ua· treated him both during December 
and January. 
Q. From what school did you graduate'l 
By l\Ir. Rosenberger: "\Ve admit his qualifications. 
By Mr. Stowers: 
Q. Please explain to these gentlemen just what 
page 58} was the result of your examination. 
A. ·when I examined l\Ir. ·waller in the hospital 
I asked for further X-rays, but from what I could see he 
seemed to have a fractured cheekbone that had dropped, and, 
as that forms part of the floor of the eye, the right eye had 
dropped a little bit, and his jaw seemed to be fractured in the 
molar region-that is, the heavy teeth on that side. I sus-
pected a fracture on the other side but when the X-rays were 
examined it confirmed the diagnosis of the fracture above 
and below on the right side but I couldn't find anything on the 
X-rays for the left side. He had a fracture of the cheekbone, 
with displacement downward1 and a fracture of the Jower jaw 
which hµd very little displacement. 
Q. Now, was there auything wrong with his teeth in any 
way? 
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1
' A. His teeth were cl1ipped somewhat and I neglected to 
mention he had a fracture of the bony process holding the 
lower anterior teeth. That was loose, along with the other 
damage. The teeth and bony process here was loose. The 
jawbone under here was all right. · 
Q. Do you know whether or not those teeth have been ex-
tracted since that time, or will have to be? 
A. At the time I told :Mr. ·waller I was very much afraid 
that he would lose the lower anterior teeth but I would try 
to save them. They were kept in place for some months and, 
as I anticipated, they were lost and he did come 
page 59 ~ by the office one day and said tllat the lower ones 
on the left side had been hurting him and he had 
to go to someone close by who be could get to and have those 
taken out, and he said they had been hurting him. I hadn't 
been familiar with that part of it. I had been more or less 
sure he would lose the lower anterior teeth but I did want to 
trv to save them and didn't succeed. The lower posteriors 
I hadn't anticipated he would lose. However, I couldn't say 
he wouldn't lose them. 
Q. Doctor, was any of the balance of his teeth aff ectecl in 
any way, crooked or anything of that kind 'l 
A. After the fracture was reduced he got what I thought 
was a very good result, considering his original condition. 
It was naturally not exactly as it was before, and he. did com-
plain of some of his posterior teeth hurting him. They were 
chipped somewhat but I didn't anticipate at that time we 
would have to clo anything to those other than smooth them 
down, but different people do react differently to the same 
results so I can't say definitely. 
Bv the Court: 
0 Q. Doctor, what do you mean by posterior? 
· A. The back teeth. 
Q. Indicate to the jury in your mouth the teeth that were 
affected. 
A; He had some of these upper back ones and 
page 60 ~ some of the lower back ones on the right side par-
ticularly that I noticed that were ~hipped. The 
teeth are built of three lavers. The outer !aver is enamel and 
the second laver is a little sensitive. If the outer laver is 
cl1ipped off the second lay<'r will be very sensitive in' some 
people, in others it will not, but the protecting enamel was 
chipped off some of the posterior teeth. 
Q. You mean the jaw teeth Y 
A. Yes, sir, the jaw teeth. 
' 
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Q. Did you have to put anything in his mouth in any wuy 
to hold his teeth in place, or his jaw in place Y 
A. I had to reduce the fracture. You see, this cheekbone 
had dropped, along with the eye, and this side of his jaw 
was also broken, so I couldn't use that much for reduction 
-0f the fracture-that is, putting the bones back in place, but 
by means of wires I managed to draw this side of the jaw up 
.and wire this side to that so that came up with it and that 
pushed this bone up here and restored his eye to about the 
normal level, and those bones healed in place, as near as I 
could see. 
· Q. Would you say that his eye is at normal level Y 
A. I would say so, but I am not competent to testify to 
that. It is outside of my field. Sometimes a physician's and 
.a dentist's field sort of crosses over and I had to treat the 
eye along with the others to do my work. It was 
page 61 ~ incidental. Ordinarilv if there is just something 
wrong with a person·'s eye I wouldn't treat that 
.at all. 
Q. I believe that there is considerable· work to be done to 
his teeth to get them in shape. 
1\.. Yes, sir~ there is. 
Q. ,ven, what would be the approximate cost of putting in 
these teeth 1 
A. I think originally, with losing his anterior teeth, I esti· 
mated it would be about $200.00. The fact that he had some of 
his posterior teeth extracted, which I hadn't anticipated, 
would change my plans a little but I think that that sum would 
cover it all right. He would have a denture with a chewing 
-surface which he would have to learn to use, and most people 
do learn how to use them successfully. . 
Q. I understand yon to say that .some of the Jaw teeth had 
the enamel cracked off of them, chipped. 
A. That is right. 
Q. And in drinking hot or cold water does that affect the 
teeth? 
A. Yes, sir, I can see how that would hurt him because 
the sensitive underlaycr of the tooth was exposed. That 
would affect his comfort anyhow. 
Q. How did you say his upper nnd lower jaws were broken? 
A. ,,r ell, this cheekbone here is attached to some other 
bones and it w.as broken aloose from that attach. 
page 62} ment and dropped slightly. You can just follow it 
with your finger and tell, although you can't feel 
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any attachment. There are several bones making up this area 
and they are all attached together, and it was broken aloose-
from the attachment at each end and an inward attachment 
in toward the skull. You see this bone also projects inward 
and forms the.floor of the eye-forms part of the floor of the 
eye, not all ·. 
Q. It was near the eye on the right .side of the head 'l 
A. The fractures were about this position (indicating), and, 
of course, this falling of the floor of the orbit did affect the 
tissues around the eye. I mean they are bound to be af-
fected. 
Q. For the benefit of tµe record, you mean the bone was 
broken from the nose around a circle below the right eye, 
is that right! 
A. Yes, sir. 
Q. And near the right eve? 
A. Yes, sir. Those-terms are relative, of course. 
Q. Did you notice in doctoring him that he held his head 
and neck in one position? 
A. Yes, sir, lie complained of some difficulty in turning his 
head, but that was· out ·of my field. I made no attempt to 
diagnose it. I noticed he carried his head sort · 
page 63 ~ of peculiarly but that was perfectly 11at:ural after 
the accident . 
. By Mr. Hotchkiss: "re do not wish to ask him any ques-
tions. 
CROSS EX.AMINATI:ON. 
By Mr. Rosenberger: 
Q. The fracture to the bone I1as completely knittcd1 
A. It gives every evidence of having completely knitted. 
·Q. As far as you are concerned you got a satisfactory re-
covery¥ 
A. Yes, sir, I am quitll satisfied with it. 
RE-DIRECT EXAMINATION. 
I 
By Mr. Stowers: 
Q. Do you think it is as good as it was before 1 
A. I am sorry, I can't answer that question any more tban 
anyone who has broken a limb .and had it heal again. As far 
as medical science can determine jt should be as good as it 
was ,before. 
The witness stands aside. 
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page 64} SERGEANT L. L. STANLEY, .:: 
haying been first duly sworn, testifies as follows: 
DIRECT EXAMI~ATION. 
By· l\fr.-,S. c~ Stowers:. 
Q. Mr. Stanley, I believe you ·are a highway patrolman .. 
A. Yes, sir. .. , · . 
Q. How long I1ave you been a l1ighway patrolman? 
A. Seventeen years, four months. 
Q. Where: arc you located 1 
A. Located at Appomattox.· 
. Q. ,vere you called to a wreck that occurred on or about 
the 17th day of- December, 1945, near Naruna when a car 
driven by Casey ·waller and a truck of the Virginia ,vine 
Company, opernted:·by Ralph Anderson, had a wreckY ' 
A. Yes, sh. 
Q. Please state to the jury just what you found when ·you 
~rrived at the scene of this accident. · 
Q. At approximately 5 :30 on December 17th I .. 1·eceived a 
call to investigate an accident near Naruna. I arrived at 'the 
scene of the accident approximately 6 :10 and found an ac-
cident about halfway between Naruna and a service station 
operated by Tommy :Mason on Route 501. " 7hen I arrived 
on the scene there was a truck, driven by Ralph Anderson, 
which had turned over on the south side of the highway, 
. and a Chevrolet car was tied into the front of it, 
page 65 } setting on an angle across the road· on the soutli 
side of 501. Mr. Anderson, the driver of the truck, 
was at the scene of the accident when I arrived, and was a 
tire mark left from the north side of the highwa)', approxi-
mately three t'oot and a half- from the shoulder of the road, 
over to near the center of the road, and it was· some gouged 
marks there tlmt led- clean across to the south side of the 
road, and the car was tied in with the left side of the auto- · 
mobile. It had hit the right front of tlie truck. . The truck 
was turned over- and facing Rustburg, appro~i~ately just a 
few f~et of the front of -it off: of the shoulder of the road, 
and the car jambed into it still tied together. There were no 
marks made by either the ti·uck or the car before the impact 
that I could see at all. I was informed :Mr. ,valler, the driver 
of the car, had gone to Brookneal and after my investigation 
I went to Brookneal and was told that Mr. ·waller had came 
back to the scene of the accident. 
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By the Court: 
Q. ·which ·waller are you talking about? 
A. The driver of the car, Casey Waller; that he had gone 
over to his brother's. I went over to bis brother's and talked 
to Mr. Waller in reference to the accident and he said that 
he was the driver of the car; that he and his family had be.en 
to Lynchburg; that be drank some wine and some beer and 
he hadn't had any for sometime, had been in the 
page 66 ~ army approximately seven years, and it just went 
all over him and he just couldn't tell what hap-
pened so far as the accident was concerned. At that time be 
had both of his hands bandaged up. He lrnd been to a doc-
tor and they had been bandaged and in talking with him there 
was no question in my mind that he wasn't drunk. 
Q. You mean he was drunk or wasn't drunk? 
A. He was drunk. 
Q. Now:, Mr. Stanley, you have said there were some marks 
about three and a half feet on the north side of the road 
leading to the south side of the road. On which side do you 
mean, on the right or left going to Brookneal? 
A. WelJ, going in the direction that the car was traveling, 
which was east, and the true]~ was traveling west, it would 
be on the left side the way the· car was going, whicl1 would 
be the. north side of the highway. 
Q. You mean the car of Casey ,valler made those tracks 
about three and a half feet on his wrong side of the road? 
By Mr. "Watkins: ,v e object to that question on the ground 
that the witness was not there and it will be impossible for 
him to tell who made them. 
By tl1e Court: Objection sustained. Explain to the jury 
any tire marks or any other marks that you found 
page 67 ~ there. 
Bv Mr. Sowers: 
· Q. Just explain those marks. 
A. It was a black tire mark that was made on the hard 
surface, beginning three foot and a half from the edge of 
the hard surface road on the north side of the highway, 
which continued up all the way across, followed tl1e truck 
on over to where it came to rest, and about, I would say, a 
foot on the north side of the white line it was some gouged 
marks in the road made by some hard piece or instrument 
of the truck that pushed across the white line on over to 
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where the car and truck came to rest and stopped on the 
south side of the highway. 
Q. Could you tell where the impact occurred! 
By Mr. Watkins: Objection. 
By the Court: 
Q. Describe to the jury what you found there. 
A. I found wl1ere this mark had began three foot and a 
half on the north side of the road-
. Q. (Interposing) :Mr . .Stanley, supp·ose you state with 
reference to the right-hand side or the left-hand side of the 
highway. ·which direction was the ·waller car going?. 
A. The Waller has was going east. 
page 68} Q. Was it going toward BrookneaH 
A. East toward Bro·okneal, and the truck was 
headed west in tlie direction of Rustburg, and those marks 
began on the left-hand side of the highway in the direction 
the car was going. 
Q. Was the road marked there? 
A. ,vhite lines in the center of the road, yes, sir. The road 
at that point is 18 foot wide. 
Ev Mr.· Stowers: 
·Q. Did this mark that you saw follow on up to where the 
,car and the truck stopped i 
A. That is right. 
Q. Did the marks go in the direction of Brookneal Y 
A. The marks were made on a slight angle in the direction 
-of Brookneal. 
Bv the Court: 
·Q. ·which side of the white line were they on now1 
A. They began on the left-hand side of the highway in the 
direction which the car was going, east, and continued on 
across over to his right side of the road. 
Q. How far from the white line Y 
A. About a foot from the white line was the gouge mark 
and three foot and a half from the left side was the tire mark 
that went all the way across. 
By :Mr. Stowers: · 
Q. You mean three foot and a half from the ex-
page 69} treme left-hand edge of the highway? 
A. Three foot and a.half from the extreme left-
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band side :of the highway in the direction ;ihe car was going 
was .the place where the first tire mark began. 
Q. How is the road there 1 · Is the rqad practically straigh~ 
or is it curvy and dippy Y . . 
A. The road is practically straight but some falls and Iises 
in it. 
Q. Anything to ·prevent anybody from seeing another car 
the~Y · 
. A. No, sir, yqu can see some distance in either direction. 
Q. How far would you say you could see, Mr. Stanley? 
A. Well, you can· see practically all ·the way into Narnna 
after you get on the first crest going east. 
Q. How far is that 1 
A. I would say you could· see· 150· or 200 yards going in. 
either direction. · 
CROSS EXAMINATION. 
By Mr. Watkins: 
Q. Mr. Stanley, you said the· hard surface portion of tlie 
road is 18 feet wide, is that correct? 
A. Yes, sir. 
Q. And on· either side there is a shoulder there, consider-
able shoulder before you go to the ditch, do you 
page 70 ~ remember·thatT · 
A. I would say approximately two and a half 
foot shoulder. 
Q. Isn't it about six feeU 
A. It could be. 
Q. Could be a six foot shoulder on either side. Now, Ma-
son's filling station is about a half or maybe three-quarters 
of a mile from the station there at Brookneal, isn't iU . 
A. I would say it is approximately a half a mile from the 
station at Naruna. 
Q. Now, going toward Brookneal, or what you call in an 
easterly direction, after you pass the filling station the1·e, 
Mason's filling station, don't you go up a little rise there J · 
A. That is right. 
Q. Then down into a little sunk place, or little depression 
in the road, and then up another slight knoll, and on the sec-
ond knoll is about where the accident happened, isn't it! 
A. That is right, just over the knoll. 
Q. Just over that second knoll. Now, on the second knoll 
where the accident happened, as you go down that hill you go 
down into a considerable depression there! -
' 
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Q. Then up another hill. Are you prepared to 
page 71 ~ tell the jury whether or not if a car is down in 
either one of these little depressions there on 
either side of where the accident happened, whether or not 
they could see the other car aJJproaching from either direc-
tion Y Could you tell the jury that7 
A. I couldn't answer that becnuse I don't know. 
Q. You haven't made any tests of that recently, have you? 
A. No, sir. 
Q. Now, Mr. Stanley, this was in December and when you 
got there about 6:00 o'clock it was dark then, wasn't it! 
A. Yes, sir. 
Q. And your examination of the road and marks and every-
thing was made by the aid of a light, wasn't it 1 
A. Flashlights and lights of the automobile. 
Q. Now, I believ~ the gouge marks remained in the road 
there for months afterwards and there is some evidence of 
them there now, isn't it f 
A. I couldn't answer that. 
Q. You haven't been there recently f 
A. No, sir. 
Q. Yon are not prepared to say then that the evidence is 
not still there of the gouged places in the 1·oad f 
A. I don't know. 
Q. Let me ask you this: You say there was a 
page 72 ~ white line in the center of the road f 
· A. Yes, sir. 
Q. Now, the gouge niarks, dicln 't they start about the white 
line and clidn 't they make an angle, a kind of a circular shape, 
coming in the direction of Rust burg, the gouge marks 1 
A. It was several gouge marks that began approximately 
a foot on the car's left-hand side of the white line and led up 
to the white line and on the white line was goµge marks cut 
throug·h this white line in a southerly direction. The tire 
marks and majority of the scrape marks were kind of in an 
angle in the clirectiou of Brookneal. 
Q. Are you prepared to say that the marks arc not there 
now in the highway that make an angle up toward Rustburg? 
A. I don't know. 
Q. You don't tell the jury there are not some gouged marks 
there on that road that dicl make an angle in the direction 
that the truck was traveling, namely, what you call a westerly 
direction f · 
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A. I am telling the jury what I found that night. What 
is there now I can't say. 
Q. That night weren't some of the gouge marks going in 
a westerly direction, the direction the truck was going? 
A. Some metal part of the truck, just what it 
page 73 } was I don't know, had hit the road and that had 
scoured these marks across the road. Now, I 
wouldn't say there wasn't a little mark in the direction of 
Rustburg. I would say the majority of those marks and tire 
marks were in an easterly direction in the direction of Brook-
neal, the direction the car was going. 
Q. That is your recollection of it, is it 7 
A. Yes, sir. 
Q. Could you go back now and point out exactly where this 
accident happened 7 
A. I think so., pretty close to it. 
Q. Now, when the truck ended up it was over on what you 
call the south side of the road, that is, the right-hand side 
going from l1ere to Brookneal~ wasn't it If 
A. Yes, sir. 
Q. That was the right-hand side in the direction the car 
was traveling! 
A. Yes, sir. · 
Q. The· truck was over on the extreme right-hand side off 
the hard surface! 
A. The front of it was off the hard surface. 
By the Court: 
Q. Right-hand side going in which direction? 
A. The right-hand side going toward Brookneal. 
By :Mr. vVatkins: . 
Q. In other words, you found the truck and the 
page 7 4 } car both on the extreme right-hand side 7 
A. The car wus setting on, I would sav, approxi-
mately a forty-five degree angle right into the right front 
of the truck. 
Q. And how was the tmck setting? 
A. The truck was setting practically parallel directly across 
tl1e road. 
Q. In other words, the truck had been going in a northerly 
direction and the car comiug in a southerlv direction. The 
truck ended up going this way and the car iike this ( indicat-
ing) 7 
A. ( demonstrating with two tablets) This way. 
----
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Q. And the truck was turned over, part of it -on top of the 
-ear! -
A. No part of it on top of the car. It was turned over 
touching the car, both hooked together. 
Q. Turned up on the side. 
A. Turned over on the side. 
Q. And beer bottles and everything had fallen all over 
the car and all over the road! 
A. That is right. 
Q. Wasn't there beer and the smell of beer and alcohol all 
-0ver the car, the clothes of the people in the car, and every-
thing else! 
A. I can't answer that. I can tell you it smelled like beer 
around the truck. 
page 75 } Q. You didn't find any part of the car or any-
thing else on the north side of the highway, did 
youl , 
A. Probablv the rear of the truck was over on the north 
side, and probably the rear of the car was setting about the 
center of the road on the white line. 
Q. In other words, the front part of Both of them was clear 
,off the hard surf ace I 
A. No, sir, the car wasn't. 
Q. How about the truck 7 
A. The truck was. 
· Q. Now, the left-hand front wheel and fender are the parts 
'Of that car that were struck and mashed in 7 
A. That is right. 
Q. And also the left rear fender of it was knocked in, wasn't 
ill ' 
A. It could have been. I wouldn't say. 
Q. And the injuries to the truck were on the right-hand 
side near the front, wasn't iU 
A. Repeat the question. 
Q. The injury to the truck was on its right-hand side I 
A. That is right, right-hand front fender. 
Q. So that the cars when they came togetber had to come 
together on an angle, didn't they, for the rigl1t side of this 
to hit the right side of that I 
A. The left of the car hit the right of the truck. 
page 76 ~ Q. Now, Mr. Stanley, when you got there they 
had taken Casey Waller to Dr. Tune's office, hadn't 
they? 
A. Yes, sir. 
Q. And Dr. Tune saw him before you did 9 
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A. Yes, sir. 
Q. And Dr. Tune administered medical aid to him f 
A. Someone had, yes., sir. 
Q. Someone had bandaged his lmnds ! 
A. Yes, sir. 
Q. And he was at his brother's above Naruna wl1en you 
first saw him 1 
A. That is right. 
CROSS EXAl\lINATION. 
By Mr. Rosenberger: 
Q. Mr. Stanley, when you sp<.>ak of the north side of the-
road that is the right-band side of the road as the truck goes 
toward Rustburg, is that right? 
A. Yes, sir. 
Q. The south side of the road is the Chevrolet automobile's 
proper side of the road, is that righU 
A. That is 1ight. 
Q. I understood you to say that the first mark you noticed 
was a tire mark which started within three and a lmlf feet 
of the extreme edge of the road on the truck's side, is that 
right7 
A. That is right. 
page 77 ~ Q. And that black tire mark continued on over 
until it got within one· foot of the center white lii10 
and then there was a gouged mark, is that right? 
A. Several gouged marks across the road. 
Q. Now, then the first gouge mark that you saw following 
the black tire mark was that still on the truck's side of the 
road7 
A. Approximately a foot on.the tmck's rigl1t-hand side of 
the road going in the direction of Rustburg. 
Q. And then that continued on across the white line and 
followed right up to wl1ere the truck was turned over in the 
road, is that right f 
· A. That is right. 
Q. ·would you draw on n blank piece of paper the road ancl 
the position of the cars after they came to rest and the tire 
mark that you spoke off 
A. I am a mighty poor drawer. 
By the Court: Put on there ''Rustburg" and "Brookneal" 
and a line in the middle of the road, if there was one in the 
middle of the road. 
·Caiey WaH~r v-. L. E. \Vnne·r . 
L. 'L. '&tartley~ 
Note: (The witness draws diagram and holds it up fu'r tlfo 
j'tn.·y to S'C"e a.s h'e e~pl~ins it.} · 
This is the direction tl1e truck was going, west, in the dire'C.-: 
tio·u of Rustburg. The car was going in the 'dil'e'Ction of 
Brookneal, which would be east, and this is the 
page 78 ~ n9rth side of the road and this is the s-outh sirj.e. 
Now, tliree and a half foot from tlre edg-e 'of U1e 
roa~ on the true~ ~s 15ght sid,e tbcr~ was a th:e nmrk on l\i) to 
a foot of the white lnie where tlre gouge mark stal'ts. These 
little marks represent the gouge mhrks. The truek continued· 
over and came to rest turned over facing Rmtburg ~vith prob-
ably a foot and a half or h,·o foot of the truck off the etlge of 
the hard surface on the cai·'s riglit-haud side ·of the rdad go-
ing east. This is the mark. This is the pm:;ition the car was 
hooked right into the trurk rig·ht here. This is the tight side 
of the truck and the left side bf the car is what liit the right 
side of the trhck; and this is about the position that I found 
thein in that niglit when I arritred at the scene bf the accident. 
There was no brake marks goirlg in either tlirection to show 
that b1·akes had been applied f1:oin the truclt or from tile car. 
This is from where tl1e first mark began in the road. 
By Mr. Rosenbergel·: 
Q. Will you please put m1 that "Stanley Exhibit Nd. 1" 
and file that as your exhibit 1 · 
A. Yes, sir. 
Bv a Juror: 
·Q. This Iilatk here to thete, tliat is the first mrirk that you 
saw? 
A. This is the first beginning of tl1e tire mnrk. 
page 79 ~ This mark came over to about a foot of this wliifc 
line on the ttaclt's tight b'efare tire gouge nfark 
began. The gouge mark b'e'gan just a foot ovei· tllis i•hite 
line on the truck's side and continued on over to where it 
ended. 
Bv Mr.· Perrow: 
·Q. He meant to ask did the mark take that ar1g-le. . 
A. This just represents the truck coming up· h1 this direc-
tion. The road was straight. There was no mark straig-ht 
in either direction the way the tru~k o'r ca'i wa1s go'irig. · 
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By the Court: 
Q. ,Y ere there any marks, tire marks or any marks, lead-
ing up to where the_ ·waller car was placed at the time you 
got there'? 
A. No, sir. 
By a Juror: 
Q. ·was that truck laying over that mark or was the mark . 
on this side of the truck 'l . 
A. The mark began on the right-hand side three and a half 
foot from the edge of the hard surface on the truck's proper 
side of the road. 
Q. Where was the truck when it landed 1 
A. The truck was turned over facing Rustburg. 
Bv the Court : · 
~Q. Mr. Stanley, on that rough sketch you have a line drawn 
leading from a point on the car's left-hand side 
page 80 ~ of the highway up to the rear of the car. Wliat 
does that indicate'l 
A. That indicates the position of the car when I got there. 
Q. I know, but was there any mark on the highway as you 
represent it there? 
A. There was no mark here at all. There was no mark 
whatsoever I could see that was made by the car. That just 
represents the rear of the cat setting about this wllite line 
after it stopped. That is the rear of tl1e car and this is the 
rear of the truck. 
Q. In other words, what the court wants to know, do you 
mean to indicate a skid mark or tire mark made by that car'l 
A. No, sir. 
By Mr. Rosenberger: 
Q. Mr. Stanley, will you file that diagram as mi exhibit 
marked "Stanley Exhibit No. 1" 1 
A. Yes, sir. 
By the Court: Gentlemen of the jury, understand that 
sketch introduced by the witness is just to explain his testi-
mony:, or to illustrate what he says, and, of course, the dis-
tances and directions on tllere are merely approximations. 
page 81 ~ By Mr. Rosenberger: 
Q. Mr. Stanley, the truck was turned over on its 
right-hand side, wasn't iU 
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59 · 
Q. Where was all of the damage? ·where was the location 
of the main damage to the truck Y 
A. On the right front wheel. 
Q. \Vas there any damage to the left of the front of the 
truck7 
A. No, sir. 
Q. Where was th~ damage to the automobile Y 
A. The hardest impact was on the left front wheel and 
fender. 
Q. Asssuming that thos briefcase is the truck, was the·dam-
age over on the right-hand corner here, and assuming this 
was the automobile was the damage over on the left f 
A. That is right. 
Q. Mr. Stanley, how long have you been investigating auto-
mobile accidents for the State of Virginia? 
A. 17 years and 4 months. 
Q. Based on your experience in investigating automobile 
accidents as a State trooper, and the physical facts, the marks 
that you found in the road and the location of the car and the 
truck, what is your opinion as to the point of impact-that is, 
where the car and the truck came together Y 
page 82 } By Mr. ,vatkins: Objection. 
By the Com't: Objection sustained. 
By Mr. Rosenberger: The defendant, Rnlph Anderson, by 
-counsel, objects and excepts to the ruling of the court on the 
ground that this witness is properly qualified as an expert to 
give his opinion as to the point of impact and he should be 
pe~ittted to give it to the jury for what weight it might be 
entitled to. 
By the Court: The jury is in position to draw its own con-
clusion as to tlie point o.f impact. You may show by the wit-
ness all of the marks ,vlnch would lmve any tendency to estab-
lish the point of impact. The jury is capable of drawing its 
own conclusions as to where the impac.t occurred. 
By Mr. Rosenberger: 
Q. Mr. Stanley, I understood you to say that it was your 
opinion that the defendant., Mr. Cnsev Waller, the driver of 
the Chevrolet automobile, was under· the influence of intoxi-
·cants wlien you saw him. 
A. I am convinced beyond any reasonable doubt he was 
drunk at the time I talked to him at 7 :00 o'clock. 
Q. When you say he was drunk you mean how; drunk? 
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age 83 } odor of alcohol on his breath and drunk enougfi to 
stagger and drunk enough to be talkative, drunk 
enough to light cigarettes and set ttie bandages on his hands 
on fire two or thre-eiimes-and I had to stop and put fhem out. 
Q. What did.you have to do about that 1 
A. Take his matches and cigarettes away from him. 
Q. Did he make any statement to you as to having any 
a ohol after the accident 1 
A. No, sir. He said he and his father and friends had 
been to Lynchburg and had drank~nd b~er ancl 
he hadn't been used to it and it effected him so he1tnlii't know 
what happened. 
Q. Did he say whetht'r be had any alcohol of any kind after 
t e accident t 
A. No, he didn't say anything about after the accid<'nt. 
Q. Did he say he knew how the accident happened t 
A. He said he did not. 
Q. Did he know he was i~ an accident 1 · 
A. He said he knew he was in an accident but to tell me 
how it happened or any facts about it he just clidn 't know. 
Q. Why did he say he didn't know Y • 
A. He said he drank some and it affected him so he clidn 't 
know how it happened. 
Q. And what did he say he had had to drink be-
page 84 ~ fore the accideut? 
A. That he drank some wine and beer in Lynch-
burg and he had been in the army, as well as I can remember, 
approximately seven years and just not being used to it t11at 
it put him under the influence before he knew it. 
CROSS EXAMINATION. 
By Mr. Perrow: 
Q. Mr. Stanley, where was Casey "\Valier arrested-I beg 
your pardon, I waut to know where was Casey Waller when 
you talked to him. 
A. It was at his brother's borne appro:i;:imately a mile· fron1 
the scene of the acciaent. 
Q~ Did be tell you, he ba:d been to Lynch'fuurg? 
A. He was on his: way f11on11 li..ynehblill'g at the time· of the 
accident.' 
Q. He was ont his- way· fvem Lynd1fm11g at the time of tbc 
accidentt 
A. Yes~ sir.; t:lioy harl1 been fa1>· 1,ynahburg. 
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Q. l\Ir. Stanley, in the drawing you have made, do you mean 
to show but one skid mark on the drawing! 
A. It was only one tire mark that was left on the road. 
Q. And that started three and a half feet from the extreme 
left-lmnd side going toward Brookneal Y 
page 85 ~ A. That is right. 
RE-CROSS EXAMINATION. 
By Mr. Rosenberger: 
Q. About 200 :yards W(.)st of the point of collision, or where 
you found this mark, did you notice any auto.mobile track 
over on the shoulder of the road '1 
A. Yes, sir. 
Q. ·would you tell the jury approximately how long it was 
and approximately how far it was from the scene of the acci~ 
dent? 
A. I would say it was approximately 100 yards from the 
scene of the accident. It was a tire mark that was left on the 
shoulder of the road approximately 45 or 50 feet long off the 
hard surface about n foot 
Q. That was between Breeze-Inn filling station and the 
point of collision 7 
A. That is rigl1t. 
Q. And that was on wliat side of the road, the truck's side 
of the road or tho automobile's side Y 
A. That was on the left-band side of the highway going 
east. · 
Q. On the left-hand side as the automobile was going east 1 
A. Yes, sir. 
RE-CROSS EXA.l\HNATION. 
By Mr. Watkins: · 
Q. l\Ir. Stnnle~·, of course you don't know wlio 
page 86 ~ made those marks or anything else¥ 
A. No, sir. 
Q. You say that is what you saw 100 yards away from 
there? 
A. Above the accident. 
Q. And it was dark that night-did you see it that night T 
. A. Yes, sir. , 
Q. ,:\That .did you do, go back up the road and look to see if 
you saw any tracks 7 
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A. Yes, sir. 
Q. You ,don't know whether it might have been made by 
on~ of the hundreds of other cars going along the road 'l 
A. I don't have any idea what made it but I noticed it was 
a tire mark off on the shoulder of the road. 
The witness stands aside. 
G. ,v. "TALLER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. S. C. Stowers: 
Q. Mr. ·waller., I believe you are the father of L. E. Waller 
and Casey Waller. 
A. Yes, sir. 
. Q. "\Vas you in the automobile of Casey Waller 
page 87 ~ down there when the wreck occurred near N aruna 
last December? 
A. Yes, sir. 
Q. Please state just what you saw, if anything, when this 
wreck occurred, about where the cars were on the road. 
A. I will tell you the best I can. When I looked up the road 
Mr. Anderson was coming d~wn. He was running fast and 
I saw he was coming into Casey's car, coming into it just 
like this (indicating) and I turned and looked over here to 
see if Casey was on his side of the road and 110 was, and be-
fore I looked back up to look back here he hit and when he 
hit I didn't know no more, and I can't tell vou no more unless 
I tell you what I think and I can't tell that. 
Q. How close was either one of them to the white lineY 
A. They was both right along at it. They would have hung 
if they hadn't done notlling but looked like both of them cut 
to the white line when tbev hit-I don't know-I looked at 
the w"'reck since. They was coming and if they had come ou 
thev would l1ave hnn2" anvl1ow but I don't know how thev 
hmig or nothing-I couldn ;t tell you. Iain 't going to tell you 
·no lie on either side. 
CROSS EXAMINATION. 
Bv l\1r. Watkins: 
·Q. )Ir. Waller, you are the father of Casey ,valler who was 
driving the car, and also of :Mr. L. E. Waller over 
page 88 ~ there, the plaintiff in this case'l 
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. ,Q. Ca~ey, I believe, had been in the army for sometime, 
hadn't he7 
A. Yes, sir. 
Q. And he had come home on furlough, hadn't he 1 
A. His time was up., I reckon-I don't know. 
Q. He was at home visiting Y 
. A. Yes, sir, he come home' and we went to Brookneal shop-
pmg. 
Q. You all went to Brookneal shopping? 
A. Yes, sir, I went to do a little shopping for my grand-
-daughter and bought a little rocking chair and it got broke 
.all to pieces. . 
Q. Now, what time did you all go to Brookneal that day1 
A. ·went that morning after breakfast, nine or ten o'clock. 
Q. How long did you stay· in Brookneal? 
A. An hour or two and then went up to Walter's. 
Q. vVas that your other son's 1 
A. Yes, sir. 
Q. Where does he live 7 
A. Up above N aruna. 
Q. You go up to Naruna and Mason's filling sta-
page 89 ~ tion and turn to your right and then go over there 7 
A. Yes, sir. 
Q. How far does 1N alter live off the main road Y 
A. I reckon about a mile. 
Q. Down a dirt road? 
A. Yes, sir. 
Q'. Why did you go up to Walter's? 
A. Just went up there to see him-heard they was sick. 
Q. Now, you left there what time that afternoon1 
A. I don't know. I never noticed. 
Q. ,v as it getting along late in the afternoon? 
A. Yes, sir, late in the afternoon. 
Q. ,Vlio was driving the car when you leftT 
A. Casey. 
Q. Did he drive all right from there out to the roadt 
A. Yes, sir. · 
Q. '\Vent out and went into 501 at Mason's filling station T 
A. Yes, sir. Q, And how did he drive from th.ere down to the place of 
a c1dcnt? 
A. He drove all right-didn't drive fast nowhere. 
Q. I understood you to say that you saw this car com-
• I I 
mg. 
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page 90 } A. I did. 
Q. And you thought it was going to hit you. 
Which side of the car were you sitting on Y 
A. I was sitting next to the mark, and one car coming this 
wax and I was sitting here. 
Q. In other words, you were sitting on the left-hand side 
of the back seaU 
A. Y.es, sir. 
Q. And y_ou looked out to your left and down the road 7 
A. Yes, sir. 
Q. And.you saw the white lineY 
A. Yes, sir. 
Q. And Casey was on his right Y 
A. Was on the right. 
Q. And that was instantly before the wrecki 
A. Yes, sirf and when the wreck happened I was looking 
down on the hard surface ancl I didn't know no more after 
it knocked me ·out. I was dead for awhile, I reckon. 
Q. How old are you? 
A. I am 75 years old. 
Q. And had Casev had anything to drink that day1 
A. No, sir, he hadn't drank a drop and I didn't see I1im 
drink none. The doctor told me to get a drink-and take one 
every day and I got me one while I was down there and I 
had took one drink and it broke all to pieces and 
page 91 } I never got any more of it. They put me in the 
hospital and kept me two or three davs and I didn't 
get none there and I haven't drank any since. • 
Q. The doctor told you to get it 1 
A. Yes, sir, he told me to get it and I had it in the car 
and it broke all to pieces. 
Q. Broke it all over everybody in the car-broke on Casey's 
clothes too, didn't it 7 
A. Looked to me it flew all over the whole thing the way 
our clothes smelled. 
Q. In your opinion, was this boy drunk Y 
A. No, sir, he was not clrunk. 
Q. He hadn't had anything to drink Y 
A. I didn't see him drink nary drop nnd I was with him all 
day. I drank one and I dicln 't see anybodv else drink any-
thing.-. I tell you the truth nbont it. · 
Q. You didn't bear anybody in the car call his attention 
to the way he was driving or tell him he was driving bad or 
anything like thaU 
A. No, sir. 
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Q. Nobody in the car called his attention to the way he 
was driving the car 1 
.A. No, sir, I didn't hear it. 
Q. .And you had had one drink 1 
.A. Yes, sir, one drink. 
pag:e 92 } CROSS EX.AMIN.ATION. 
By Mr. Rosenberger: . 
Q. Mr. 1\1aller, how long did you stay in Brookneal that 
morning'/ 
A. I don't know. I never looked to see what time it was 
at all-stayed there until we got through doing what we was 
doing and come away. , . 
Q. Did you have your drink down at Brookneal? 
A.. That is where I got it at. 
Q. \Vhat did you buy down there, one drink¥ 
A. No, I bought a bottle, a fifth bottle they call it. 
Q. vVllat did you buy¥ 
A. Bought three dollars and some cents liquor. 
Q. How many other bottles were bought¥ 
.A. I never bought nary other one. 
Q. Didn't somebody else buy a bottle 7 
A. Not that I know of. 
Q. Didn't somebody buy a bottle of gin V 
A. I didn't see them. 
Q. You were in the car with them t 
A. Yes, sir. 
Q. As far as you know there was only one-fifth of whiskey 
in there? 
A. That is all I know anything about. 
Q. At the time of the accident only half of that 
page 93 } was left in there, wasn't it 1 
A. I don't know about that. 
Q. You don't know whether l1alf of it was left? 
A. Half or whole or nothing else. 
Q. Did you have any wine in the car! 
A. I was knocked out. I clidn 't see none. 
Q. Did you see any wine in the car! 
A. No, I dicln 't know any was in there hut mine. 
Q. How long did you stay up to Mr. Walter ,vaUer's1 
A. About an I10ur or so. 
Q. " 7ho was playing the banjo 'l 
A.. Lacy was picking at it. He can't play no banjo. 
Q. "Where was he riding? 
• 
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A. In the back seat. 
Q. Wasn't he in the front Y 
A. In the back seat with me. 
Q. ·who was in the front? 
A. His wife and Casey. 
Q. Where had you come from Y 
A. We live over there near Long Island. 
Q. In Halifax County?' · 
A. Yes, sir. 
Q. What time did you get there in the morning? 
A. You have asked me again something I don't know. 
Q. You don't know what time you came to Brookneal? 
A. I don't know. '\Ve never looked. 
page 94 ~ Q. ,Vhere did you eat ,dinner! 
A. We never got no dmner. 
Q. Never got any dinner all day? 
A. No, sir, never got any dinner until we got back home. 
Q. How long had Casey been home? 
A. He hadn't been home but a dav or two. 
Q. He hadn't been over to ,v alter 'Waller's before, hacl he Y 
A. No, sir. 
Q. Just went over there to visit him? 
. A. Yes, sir. · ' 
Q. The first time he had seen him since he got back? 
A. Yes, sir. 
Q. Did Cas~y buy a bottle of whiskey that dayY 
A. I don't know. 
Q. You don't know if he bought any or didn't? 
A. No, I don't. 
Q. You know if he bought any wine? 
A. No, I don't. . 
Q. You know what time it was when you left Mr. "\Valter 
Waller's to come back to tlle main road, 501? 
A. It was nearly 6 :00 o'clock, somewhere close to 6 :00 
o'clock. 
Q. Did you lmve your lights on your automobile 7 
A. Yes, sir. 
page 95 ~ Q. You had the lig-hts on Y 
A. Yes, sir, had the lights on when we had the 
wreck . 
.. Q .. All right, how far away was the truck when you saw the 
truck coming? 
A. I reckon about 50 steps or more, something like that. 
Q. About 150 feet? 
A. Something like that--wasn't "fur". I noticed him com-
ing. 
• 
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Q. '\Vas he on the right side of the road coming 7 
A. Didn't look like it to me but I don't know where it was. 
I ain't going to tell you 110 lie-looked like he was coming 
-straight into it. That made me look down and see he was on 
his side, made me think he was straddling the white line him-
self-I don't know. 
Q. You don't know where the truek was 1 
A. No, I do not. 
Q. In other words, you won't sit here and tell the jury 
that the truck was on Lacy's side of the road? 
A. I don't know where it was. 
Q. You don't know where the truck was? 
A. No. I know it was coming straight on into the. car and 
the car was on its side because I was looking down at the 
road when it hit. 
Q. You are the same G. W. vValler that sued your son, 
Casey W a1ler, for $3,000.00, aren't you? 
page 96 } A. Yes, sir., I am the very man. 
Q. And you say you were injured in that acci-
denU 
A. Yes, sir, I got a jaw broke. I cun't half see. My eye 
is running water all the time-nose broke, and I can't work 
and can't see how to work tobacco. That is the reason I want 
some monev out of it some wav or another. 
Q. In your suit you charge you son, Casey-
A. (interposing) I charge anybody if he damages me up 
and I can't work and make a living. I believe in doing rigl1t 
but I would sue l1im as quick as I would you. . 
Q. You sued him for gross negligence in driving his auto-
mobile, didn't you! 
A. No, I didn't. I sued him for the damages. 
By the Court: ,vho is he suing? 
By l\fr. Rosenberger: He is suing his son, Casey. 
By l\fr. Frank Stowers: We object. 
By the Court: Wl1at is the ground of your objection 1 
By Mr. Frank Stowers: My objection is we are not trying 
1.Jis case and that evidence is not competent in this case. 
By the Court: ,vhat is the purpose of the examination 1 
By :Mr. Rosenberger: To show lie has made in-
page 9i } consistent statements . 
. By th~ Court: In other words, you are laying · 
the foundation for impeachment? 
By Mr. Rosenberger: Yes, sir. 
By the Coll1't: Objection overruled. 
_ By Mr. Frank Stowers: We except. 
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By Mr. Rosenberger: · 
Q. Mr. ,valler, I will ask you to look at the second page 
of this notice entitled "G. 1,N. Waller against Casey ·waller" 
and ask you if you didn't say that Casey operated his ·auto-
mobile on the left-hand side of the highway, on the wrong 
side of the highway. ·wen, he wasn't on the wrong side. I 
made a mistake. Re wasn't on it. 
Q. This later suit you brought is wron~ 'l 
A. Like l said, I brought the suit just hke you asked me. 
Q. You say· Casey was on his right-hand side of the high-
way? 
A. He was on his side of the white line. 
Q. When you looked down on the side of the road 'l 
A. Yes, sir. 
Q. How far away from the point of collision was 
page 98 ~ it when you looked down at the white linef · 
A. About the width of this house apart. 
Q. When you looked down and before you looked back they 
bad collided 1 
A. Before I looked back he hit and I was dead. 
Q. How far apart were they when you looked at the white 
line, the width of this house? 
A. I don't know. 
Q. Is that about 75 feet! 
A. I don't know if it is or not. That is guesswork. 
Q. If I say it is about 75 feet would you say I was wrong'! 
A. I don't know what I would say. I might not say noth-
ing. 
Q. Let me ask you this question: You don't tell tbe jury 
that you saw the truck on the wrong side of the white line, 
do you! 
A. No, I don't for I never looked to see where the truck was, 
whether on the right side or left side. I just saw it coming 
and looked like it was coming straight into the ca1· and I 
looked over here and that is all there is to it. 
By Mr. Perrow: 
Q. You didn it go to Lynchburg that day 1 
page 99 ~ A. No., sir, and he didn't either because I was 
with him all day. 
RE-DIRECT EXAMINATION. 
By Mr. Stowers: 
Q. Mr. ,valler, 'did I understand you to say that if they 
had both come straight on the way they were coming when 
'1 
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you saw them on the white line that they would have hit nny-
way whether they had turned or not! 
A. They sure would, according to my judgment they wou_ld 
have hit auvhow. They would have hung fenders-yes, sir, 
they wou)d have hung fenders as sure as God made liars. 
The witness stands aside. 
L. E. ,v ~~LLER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAl\IINATION. 
By Mr. S. C. Stowers: 
Q. l\Ir. '\Valler, your name I believe is L. E. '\Valler? 
A. That is right. 
Q. You live in Halifax County 7 
A. Half of my fathe1·'s farm is in Halifax and half in 
Pittsylvania County. 1Ve pay half our taxes at Chatham. 
Q. How far do you live from Brookneal Y 
page 100 ~ A. Approximately 18 miles. 
Q. Do you farm 1 
A. Yes, sir. 
Q. Was you injured in an automobile wreck on or about 
the 17th day of December, 1945, near N aruna 7 
A. Yes, sir. 
Q. Please tell the jlll'y just how you was injurecl-1 mean 
what injuries you received. 
Q. ·well, I received a blow, a laceration across the fore-
head here, and a broken jawbone which extended from here 
back to here (indicating) and also across the chin, and when 
I got back from the hospital I went to Dr. Bamett, and he 
said I also had one broken rib and one f rnctured rib about 
two and a half or three inches, and through my chest l1ere 
it has been hurting me ever since. 
Q. The doctor you are now speaking of is dead? 
A. Yes, sir. 
Q. "TJint about your teeth 1 
4-. '\Vell, I guess I can show that without saying anything. 
My dentist and doctor has already stated what they found 
(witness turns mouth about wrong side out). 
Q. How many teeth did you lose in front below! 
A. ,veil it knocked out one completely. It also broke this 
one off. It left these in front so exposed so that 
page 101 ~ if I drink anything hot or cold it hurts, feels like 
going to jump out of your head. 
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-Q. How many teeth was broken loose in front below 7 
A. Only one broken clean out and all of the front ones were 
so loose that you could pick them out. 
Q. Did you have to have them pulled? 
A. Yes, sir. 
Q. Did it break any of the bone in front so that the teeth 
wouldn't stay tight? 
A. Yes, sir, that is what Dr. Tinsley said, wasn't it? 
· Q. I believe Dr. Tinsley looked you over with reference to 
your injuries Y 
A. Yes, sir. 
·_ Q. Did he put anything in your mouth to keep your teeth 
straight? 
A. Oh, yes, he put a little something, same thing as a plate. 
in the hole where the tooth was knocked out in order to try to 
get those teeth tight enough so he could save them-I believe 
that is what he stated. 
Q. What did he do in order to correct your broken bones in 
yourfaceY 
A. Well, he tied a wire across the top tc>eth, and also the 
bottom ones. Then he used rubber bands which 
page 102 } I believe, if I'm not mistaken, was about five to 
start with, and along toward the last worked down 
to wl1ere he only used one. That was in order to keep my 
mouth together. I went for eight weeks sucking soup through 
a quill. 
Q. How were your jaws broken, if you know? 
A. Well, I don't know exactly how they were broken. 
Q. I mean whereabouts on your face? 
A. Dr. Tinsley explained it. It started somewhat like this 
(indicating) and come around, the fracture, what he called it, 
back to here, .and also started right here-you can see the 
jawbone was broken here and also pretty much the same on 
this side. 
Q. Did it affect your eye, either of your eyes, in any way? 
A. Yes, sir. 
Q. Did you have any broken bones in or near your eyes? 
A. I don't think so, not in my eyes. 
Q. I say near your eyes. 
A. Dr. Tinsley said this bone was made up of several bones 
here and tbev were fractured. 
Q. How long was it before you could do any labor? 
A. Well, it was around about the middle of last !fay before 
I worked any. 
Q. And you was injured on December 17th? 
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A. Yes, sir. 
page 103} Q. Did you have any trouble with your neck? 
71 
A. Why, yes, sir, I went from the 17th of De-
cember until the 20th of June when I couldn't move my neck 
without moving my body. It is also stiff to a certain extent 
today. , 
Q. Does your injuries effect you anyway now? 
A. Yes, sir, I have a hurting through my chest all along. 
Q. Anything eJse? 
A. l\Iy eyesight and cl1est. 
Q. You say you had to drink soup through a quill for how 
long? 
A. Eight weeks. 
Q. And then how did you get after that? 
A. Well, just a matter of saying I liad to soak what little 
food that I could eat into something that would make it real 
soft so that I could just wad it around and swallow it. 
Q. Did it affect any of your other teeth except the front 
ieeth1 
A. Well, yes, I have got to lose all of the bottom ones and 
also the front ones at the top they are sensitve and I have got 
to have those taken out. I can't eat anything bot or cold with-
out hurting me. 
Q. How long were you in the hospital Y 
A. I entered the 17th day of December and 
page 104 ~ came out the 23rd of December. . 
Q. You have some idea about how much you 
paid out in trying to cure yourselO 
A. I have all of those bills at the house. I forgot to bring 
them. 
Q. About how much? · 
A. Well, somewhere in the neighborhood of around $400.00, 
l1ospital bills, doctors·' bills and dentist's bills. 
Q. And you have to pay to have your teeth fixed now and 
I believe Dr. Tinsley said that would be around $200.00. 
A. That is right. 
Q. Did it affect your sleeping any as to the injuries your 
received? 
A. For quite awhile it did but does not bother me any 
now. 
Q .. About how long a period of time did it affect you¥ 
A. I would say approximately nbout two months. 
Q. Did you receive any pain from these brokes? 
A. Yes, sir. 
Q. And to what extent? 
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A. At times it was pretty severe and at other times it 
wasn't so bad. 
Q. K ow, did the lick on your head cause you any dizziness 
of any kind'l 
A. Oh, yes, at times I was as clizzy as I could be. 
Q. You know what caused your neck to be stiff 
page 105 ~ so you couldn't turn it for foui· or five months'l 
A. Well, I tell you its very simple-its like 
this: I was sitting in the back seat of the automobile and 
when the wreck occurred I went forward. That broke the 
front seat of the car aloose through here (indicating chest). 
\Vhen my chest hit the· front seat of the car it broke the 
whole front seat of the car aloose~ and my head hit the wind-
shield which cut this laceration on the forehead. 
Q. Can you do good manual labor now as you could before 
the injury? 
A. No, sh-. 
Q. How does it affect you 1 . 
A. ,v en, through my chest, if I do real hard labor like 
hauling wood mauling or cutting, through here at night it 
hurts me. · 
Q. \Vbat was your condition of health before you was in-
jured? 
A. w· ell, I was supposed to have been an A-1 man when I 
left Portsmouth shipyards, working down there. 
Q. Did you pass the physi('al examination for the army'l 
A. ,vell, no, I didn't pass the physical examination because 
1 was deferred on account of my mother and father who had 
no one to take care of them. I was kept back home. 
· Q. Yon mean you wasn't taken Y 
page 106 ~ A. No, I wasn't taken. I was called to be ex-
amined for the army. 
Q. Now, L. E., I believe you say you was in the back seat 
of the automobile. 
A. To be correct, yes, sir. 
Do ... ~ know smything at aU about baw this wreck oc-
urred i . , 
A., Nur. I was picking on my brother's banjo I had 
borrowed for to baYa..a..kind-oWittle-mn--dnl'ing Christmas 
olidays and wlicn the wreck occurred I knew nothing about 
t. 
Q. You was in the hack seaU 
A. Absolutely I was in the back seat on the right-hand 
side. 
Q. How did it affect you right at the timet 
• 
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A. At the time of what1 , 
Q. At the time of the wreck-was you knocked out f 
A. ,v eu, I dou 't know anything about it. ,vhen I came to 
know anything I was in Lvnchburg General Hospital on· the 
operating table. · 
Q. You was riding as a guest iu your brother's automo-
bilet · 
A. That is righ~ sir. 
page 107} CROSS EXAMINATION. 
By :Mr. Watkins: 
Q. l\Ir. Waller, you say you are a brother to Casey ,valler? 
A. Yes, sir, he is my baby brother. 
Q. Did you live at your father's home7 
A. Yes, sir. 
Q. Did you go with them to Brookneal that momingt 
A. Yes, sir. 
Q. You were witll him practically all day, were you not? 
A. ,veu, at times I was with him and at times I was with 
my wife getting what little things she could get for the chil-
dren. 
Q. Did. you and your wife go with him up to your brother\g, 
vValtcr vValler7 
A. Yes, sir. 
Q. ,vhen you left ,valter's was he driving the car all the 
way? 
A. Yes, sir. 
Q. Did you at any time that day see him take a:Qy whiskeyY 
A. To be frank with you, no, sir, I did not. 
Q. ,vas he under the influence of anything at alH 
.A. If he were I could not tell it. Q. ,vhen you all left your brother's did be 
page 108 } drive the car nil right'? 
A. Yes, sir. . 
Q. And you got in there with him and rode on out and if 
he had anything you conlcln 't tell it? 
A. If he had had anv alcohol I could not tell it because it 
had been approximateiy four and a half years since I had 
seen him because he had been over across in Germai1y, Italy 
and so forth. 
Q. He had been overseas. I believe you bad taken one 
drink with vour father1 
A. Yes, sir, my doctor told me to keep whiske~· for Dad 
at all times. 
Q. But your brother clicln 't take any with you all? 
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A. No, sir. 
Q. Wl1en you left your brother's house about how far is 
that from 501? 
A. From 501 its about a mile and a half or two miles. 
Q. Then when you left there you came in 501 about ~t 
Mason's filling station and made a left turn, did you? 
A. That is right. 
Q. How far is the place of accident from :Mason's filling 
station? 
A. I couldn't say exactly how far· but according to my 
estimation I would say around a half a mile or maybe seven-
tenths of a mile. 
page 109 } Q. Did you see anything wrong in the way he 
drove the car? Did he drive it too fast or too 
slow or off the road or anything to call your attention to the 
fact he was not driving all right 7 
A. TJ1e average speed he drove ·that day was around 30 
or 35 miles and sometimes maybe he would get to 40 miles an 
hour. 
Q. He hadn't driven any faster than that all day? 
A. No., sir. 
Q. Did you at any time see him drive off the road or do. 
ailything between J\foson 's filling station and the place of 
accident? 
A. No~ sir. 
Q. I believe you were playing the banjo? 
A. To be correct, yes, sir . 
. Q. Nothing about the way he was driving to alarm you or 
call attention to the fact he wasn't driving all righU 
A. No, sir. 
Q. Of course, as far as you know, he was driving on his 
proper side of the road? 
A. As far as I know he was. 
CROSS EXAMINATION. 
By Mr. Rosenberger: 
Q. Where were you riding in the automobile, Mr. ·waller? 
A. I were on the ri::d1t-hand side in the back seat. 
Q. What were you doing? 
page 110 } A. I was sitting there picking the banjo. 
Q. Were yon singing and the rest of them sing-
ing? 
A. Oh, no . 
. Q. Just you singing? 
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A. No, I wasn't singing. I was humming to myself, just 
like a fell ow will do when picking a banjo. 
Q. You were celebrating· Casey's return from the army, 
weren't you 7 · 
A. "Why, no, sir. 
Q. Weren't you glncl to see him back 7 
A. ,vhy yes, sir, I was more than glad, just like any other 
man would be. If you hadn't see your brother in about four 
ancl a half years wouldn't you be glad to see him back? 
Q. Sure., that is whnt I am saying. You were celebrating 
his return. ,vhat time did you go to Brookneal that morn-
ing? 
A. ,v ell, we left home I will say around between 8 :30 and 
:9 :00 o'clock. 
Q. How long dicl you stay in Brookneal Y 
A. Well, we left Brookneal, I will say somewhere in the 
neighborhood of 10 :30 or 11 :00 o'clock. · 
Q. ·where did you go then 7 
A. ,vent to mv brother Walter's. Q.' And yon stayed up at your brother Walter's 
page 111 ~ from 10 :30 or 11 :00 ·until about 5 :00 or a little 
afterwards, is that right 1 
A. Somewhere in that neigl1borhood. 
Q. Did you buy any whiskey that morning? 
A. Yes, sir. 
Q. How much did you buy1 
A. A fifth of whiskey because Dr. Tune told me to keep 
whiskey for my Daddy, and during the time we went up to 
my brotlrnr's and they were all sick with tlrn flu I opened the 
bottle of whiskey, therP. I had bought and gave approximately 
around a half of it to him for bis sick people. 
Q. Did you have the flu too? 
A. Y cs, sir. 
Q. You just drank along with them to keep them com-
pany 7 
A. Drank with whoi 
Q. Didn't you sa~· you took a drink with your fatheri 
A. I gave my father a diink at Brookneal and I taken one 
with llim and tl~at was all the whiskey that was pat1sed down 
his throat or mme. · 
Q. You took it at Brookneal 7 
A. At Brookneal. 
Q. Now, when you came up to your brother's you gave them 
all drinks but you didn't have one? . 
page 112 } A .. I didn't give tl1em drinks. I gave them part 
. of the whiskey. 
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Q. Who knocked the mail box over at your brother's 1 
A. I didn't see anyone knock it over. 
Q. Didn't Casey knock the mail box over when he came out 
of your brother's driveway'I 
A. If he did I didn't know anything about it. 
Q. Could he have done it and you not known anything 
about itf: 
· A. If you were on an automobile, Mr. Rosenberger, and a 
man hit anything would you know anything about it f 
Q. I would have thought so, y.es. 
A. I would think so myself. 
;
Q. You are not saying whether he did or didn'U 
A. No, I .am not because if he did I don't know anything 
out it. 
Q. As a matter of fact, weren't yon riding in the right 
ont seat? 
A. Why no, sir, I was in the rigl1t back seat. 
~
. You say you dicln 't see Ca~ey take anytl1ing to drink t 
A. I did not. 
. Did you smell anything on him t . 
A. ,v ell, no, I did not . 
. You are sure about that1 
A. Yes, sir, positive. 
page 113 ~ Q. But you don't know whether he took any-
thing or not, do you 'I 
A. I have told you before I did not . 
. Q. You did not know whether he had or hadn't f 
A. He had not drank anything. I have told you that be-
fore. 
Q. I understood yon to say you didn't s~ him drink·nny-
thing. 
A. I said if he clmnk any I did not see him nor I could not 
smell it on him. 
Q. So you qualify it and say if he drank it you didn't see 
him'l 
A. I absolutely say that. 
Q. You remember them helping you out of the automo-
bile'/ 
A. ,Vhy, no, sir. 
Q. You know the position of tlle cars after the accident 1 
A. Not until after I come back from Lynchburg General 
Hospital and a man couldn't say wI1at position they were in 
because the truck was in one place and the cnr was in another. 
Q. Now, you brought this snit and you said your brother 
was driving on tbe wrong side of the road. That is jui;:t what 
somebody told you, is that rigl1t, or do you know tlmt ! 
\\ . 
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A. Beg your pardon 7 
page 114} Q. You charge in your notice of motion that 
your brother was driving on the wrong side of the 
l'Oad when you brought this suit and sued your brother. 
A. That he was driving on the wrong side of the road T 
Q. Yes. . 
A. No, I never have said lie was driving on the wrong side 
of the road. 
By Mr. S. C. Stowers: If the Court please, I don't think· it 
is fair to ask the witne13s that because :it is generally under-
stood that a client doesn't read everything that a lawyer 
writes down. 
By the Court: Yon don't contend, Mr. Stowers, it is not 
proper to ask him about that, do you t 
By Mr. Stowers: He can ask him. 
By Mr. Rosenberger: 
Q. Look at this paper and see if that is not entitled '' L. E. 
Waller against Casey \Valler, Virginia ,vine Company and 
Ralph Anderson". 
A. That is what :vou have read so far. 
Q. If you look at" the bottom of the first page you will see 
"collision and consequent injuries was caused 
page 115 } proximately by the gross negligence and careless-
ness of Casey ,v aller in the operation of his said 
automobile in that be operated the said automobile on his 
left-hand side of the highway and on his wrong side of the 
highway." Dicln 't you say that! 
A. I don't think I did. 
Q. You look at that and see if that isn't the basis of what 
you first stal"ted your suit on. Isn't that your name t 
A. L. E. ,valler is my name., sir. 
Q. Look and see if I read it right or wrong. 
A. It is not necessary for me to look at it. 
Q. Do you deny I read it like it was written f Look it and 
see. I just want you to be sure that I read it like it is writ-
ten. 
A. I am not denying anything you say. 
Q. Did you ever see the truck coming dowu tl1e road 1 
A. No, sir, never did. 
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RE-DIRECT EXAMINATION. 
By l\f r. Stowers: 
Q. Mr. Waller, you have testified that you <lid not know 
just how the wreck occurred? 
A. That is correct. . 
Q. But knowing tllat you was almost killed you charged 
both of 'them with reckless driving in yom· notice of motion, 
is that rigl1U 
page 116 ~ A. That is right. 
By :Mr. Rosenberger: I move to strike that question and 
answer on the ground the question is leading and argumenta-
tive. · 
By the Court: I think it is a leading question and I sustain 
the objection. 
By Mr. Stowers: 
· Q. You did, as I understand it, charge both of them' with 
reckless driving not knowing just which-
By the Court: Don't answer that question. 
By Mr. Frank Stowers: Your Honor, he asked about charg-
ing one of them and we have a right in response to that to 
show that we charged both of them, not knowing wl1ich did it. 
By the Court: I know, but don't lead the witness. The 
pleadings speak for themselves. You can read the pleadings 
to the jury. 
By Mr. S. C. Stowers: Just forget about it. 
By Mr. Frank Stowers: Vv e want to show we charged both 
of them. 
page 117 ~ By the Court: ,You can ask him that but don't 
ask leading questions. 
Bv :Mr. S. C. Stowers: 
·Q. Did you charge both the \Yine Company and Ralph An-
derson and Casey ,v aller of reckless driving and injuring 
you? 
A. Yes, sil;. 
The witness stands aside. 
. 0. 
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DIRECT EXAMINATION. 
:By :Mr. S. C. Stowers: 
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Q. l\Irs. "\"\7 aller, get that chewing gum out of your mouth. 
Now, where do you live, :Mrs. "'\Valler? 
A. Long Island with my fatl1er-in-]aw. 
Q. You folks live on a farm over there! 
A. Yes, sir. 
Q. ·was you in that automobile that Casey '\Valler was driv-
ing on the 17t1i day of December down there when they had a 
wreck? 
A. Yes, sir. 
Q. '\Vhere were you riding? 
A. In the front seat wtih Casey. 
page 118 } Q. Do you know just how the wreck occurred or 
did you see the truck coming or can you tell us 
just how it l1appened, as near as you can? 
A. When I looked back to the road the truck was coming 
right into the car and I told Casey he was going to l1it us and 
that is the last tl1ing I know anything about. 
Q. Do you know where Casey was in the road at that time? 
A. He was on his side of the road, on the right-hand side 
of the road going toward Brookneal. 
Q. How close to the white line was he? 
A. I don't know how close to the white line lie was hut I 
know he was on the right-hand side of the road. 
Q. Did your husband suffer to amount to anything from 
the injuries received? 
A. Sir? 
Q. Did your husband suffer to amount to anything from 
the injuries l1e received in tl1at accident? 
A. He has been suffering a lot ever since he came from 
the hospital, with his head and llis chest. 
CROSS EXAMINATION. 
:Bv Mr. Hotchkiss: 
0 Q. l\Irs. Waller, had you all come into Brookneal that morn-
ing! . 
A. Yes, sir, we came to Brookneal that morning. 
Q. Wbat time did you come in there? 
page 119 } A. "r ell, I don't know exactly what time it was 
but we left home about 9:30 or 10:00 o'clock. 
Q. Who was drivingi 
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A.·Casey. 
Q. Did he drive all ,right coming into Brookneal 7 
A. Yes, sir. 
Q. What did you do after you got to Brookneal 7 
A. Well, I got some things for the children for Christmas. 
Q. Did you see Casey during the time that you were get-
ting your things t 
A. No, sir. 
Q. ,vhere did you next see Casey Waller f 
A. When we got 1·eady to leave. 
· Q. ,vhen .you got ready to leave for where? 
A. We went to his brother ·walter's. 
Q. How far is tllat from Brookneal 7 
A. I don't know. It's over the other side of Naruna. 
Q. '\Vould you say it is four miles 7 
A. Well, I don't know how far it is. 
Q. Did Casey drive all right from the time he left Brook-
neal until the time he got to his brother Walter's i 
A. Yes, sir. 
Q. How long did you all stay at Walter's! 
page 120 ~ A. About an hour or hour and a lialf, I guess. 
Q. Did anybody have anything to drink at all 
while you were at "Talter Waller's, anything intoxicating to 
drink7 
A. If thev did I didn't see it. 
Q. About what time did you leave ,valter's1 
A. About 5 :30. 
Q. Did you come back by Mason's filling station 1 
A. We didn't stop. ,v e turned there at Tommy Mason's 
and entered the highway. 
Q. Isn't that partly a dirt road from Walter's to Mason's 
and a kind of winding road? 
A. It's a dirt road from ,valter's. 
Q. .A.ren 't there right many turns in the road 1 
A. Some. 
Q. Did Casey drive all rigl1t from ,vaJter's to ·Mason's 
filling station Z 
A. Yes, sir. 
Q. Did he make the turn there properly to the loftl 
A. Yes, sir, l1P. turned there and J1e went over to the ditch 
on the right-hand side of the road and got on his side. 
Q. You mean he just turned around normally like any other 
car would do f 
A. Yes, sir. 
Q. From Mason's filling station until the point 
page 121 ~ that this collision occurred 110w did Cn,ey clrh·e? 
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.A. He drove all right. . · 
Q. Was he on his right-hand side of ~he road proceeding 
toward Brookneal 7 
A. Yes, sir. 
Q. Did anybody in the car complain at all about the manner 
in which he was driving? 
A. No., sir. 
Q. ·what was the first thing that you noticed before the col-
lision occurred 'l 
A. The first tlling I noticed? 
Q. Did you see the truck right before the collision 'l 
A. When it come into us, just as vrn went 9ver the knoll. 
Q. On which side of the road was the truck when you first 
observed it? 
A. When I seen the truck it cut over toward the right-hand 
side of tlrn road. 
Q. \Vhen you say '' right-hand side'' you mean Casey ,val-
ler 's right-hand side f 
.A. Yes0 sir. Q. Into Casey ,valler's right-hand laue'l 
.A. Y es0 sir. Q. It just came upon you all of a sudden 7 
.A. Yes, sir. 
page 122 ~ Q. Did Casey blow his horn just before the 
truck approached 1 
A. He blowed his horn just before the truck hit him. 
Q. At any time while Casey Waller was driving was he 
under the influence of alcohol of anv kind Y 
A. If he was I didn't know it. -
Q. Did his manner at any time indicate that he was under 
the influence of any form of alcohol¥ 
A. No., sir. 
CROSS EX~i\.llINATION. 
By Mr. Rosenberger: 
Q. Mrs. Waller, I understood M-r. L. E. ,v all er, your hus-
band, say you left Brookneal around 11 :00, 10 :30 or 11 :00 
o'clock in the morning:, is that righO 
A. I couldn't tell YOU what time we left because I didn't 
have any timepiece. · 
Q. ,vhe1·e were you at dinner time? 
A. I don't know. \Ve never eat no dinner. 
Q. ,veren 't you over at '1"alter's at dinner time? 
A. I don't know whether we was there at dinner time or 
not. 
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Q. "rhere else did vou go, 
A. ,ve went from Brookneal straight to ,valter's. 
Q. ,Vhere did you shop at Brookneal V 
A. Well, I went in Mason's store and Holt's market. 
. 1 
Q. V{l10 went to the A. B. C. store? 
page 123 ~ A. I don't know whether anybody went to the 
A. B. C. store or not. 
Q. Didn't they have a bottle with them? 
A. :My husband had a bottle he was taking home to the 
children because thev were sick with the flu. 
Q. Taking it home to your children? 
A. To my chilclren. 
Q. Where did your husband get that bottle? 
A. I reckon he got it from the A. B. C. store. 
Q. Did anybody else get a bottle? 
A. I don't know. 
Q. Did your father-in-law, l\f r. G. \V. \Valler, get a bottle? 
A .. He said he did. 
Q. So that would be two bottles, wouldn't it? Now, you 
were in the car with both of them, weren't you? 
A. Yes, sir. 
Q. And it is a little Chevrolet sedan, isn't it f 
Q. Did you see anybody take a drink? 
A. No., sir. 
Q. Did you see your husband take a drink! 
A. No, sir. 
Q. Did he take a drink? 
A. Not as I know of. 
Q. Could you smell it? 
page 124 ~ A. No. 
Q. Did you sit beside him? 
A. No. 
Q. Did your father-in-law take a drink? 
A. If he did I didn't see him take any. 
Q. You won't say neither one of them had a drink, would 
you 1 You woulcln 't deny it? • 
A. If they drank any I dicln 't know it. 
Q. If they drank any you didn't know it, and if Casey drank 
any you didn't kuow it? 
A. No. 
Q. Now, did anybody drink any up at Mr. Walter "-ral!cr's? 
A. If they drank any up there I didn't know it. 
Q. Did your husband gh·e about a lialf-bottle of whiskey 
to them up at Walter's? 
A. He said he gave Walter some for the children and bis 
wife. 
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Q. He said he did but you didn't see him! 
A. I dicln 't see it. 
Q. Did you see any whiskey in the ('fir f 
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A. I had the bottle full that I was taking home for the 
ehildren. 
Q. You had a full bottle in your lap? 
A. It was laying in my lap. 
Q. Now, what happened to the part of a bottle i 
page 125 } A. I don't know where it was. I never did see 
it. 
Q. You didn't have anything to drink yonrselU 
A. No. 
Q. How long did you stay up to w· alter ,v aller 's? 
A. Well, I guess we stayed there about an hour or l1our 
and a half. 
Q. I understood your husband to say wasn't but one bottle 
of whiskey bought at the A. B. C. store. Could he be mis-
taken about that 7 
A. I couldn't tell you because I didn't go to the A. B. C. 
store. 
Q. Did you smell any alcohol in the car coming back home? 
A. No. 
Q. How far away from the fruck were you when you first 
saw it! 
A. Well, we went over the hill nnd the truck was coming 
right into us. I coulcln 't tell you how far we was away from 
it. 
Q. On what side of the road was the truck when you saw iU 
A. The truck was on the left-hand side of the road going 
toward Brookneal nnd he was coming toward Rustburg but 
he cut over the white line to the right-hand side of the road 
where Casey was on. 
Q. How far away was he when lie cut? 
page 126 } A. That is the last thing I know before he hit 
UR, 
Q. How far away from you ,vas he wlrnn he cut over toward 
you? 
A. I don't know exactly how far it was. 
Q. Was it light or dark? 
· A. It was lig-ht enough for you to see. 
Q. Could you see the white line 1 . 
A. I never looked toward the white line. I only just seen 
him drive across tlle white line and I could see it from the 
lights. 
Q. What made him drive right across in front of you? 
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A. I don't know. 
Q. Now, didn't you also sue Casey for $3,000.00'1 Didn't 
you sue your brother-in-law for $3,000.001 Did you bring a 
suit for your injuries 'l 
A. Yes~ sir. 
Q. Didn't you there say Casey was driving on the wrong 
side of the road f 
A. No, I didn't. I said he was driving on· the right-hand 
side of the road going toward Brookneal. . 
Q. ,vm you read the last paragraph there of the paper en-
titled "Mrs. L. E. ,valler, plaintiff, again~t Casey Waller, 
Virginia ·wine Company and Ralph Anderson'' 'l ·wm you 
read that f Take it over there and read it-you see where I 
mean at the bottom of the page 1 Read it out loud. 
A. The last line 1 
page 127 ~ · Q. The last paragraph. I '11 read it and you 
check me along and see if I read it right: '' The 
said collision and my consequent resulting injuries were 
caused proximately by the gross negligence and carelessness 
of'Casey ·waller in the operation of his automobile in that he 
operated said automobile on his left-hand side of said high-
way and on his wrong side of the highway", and "Mrs. L. E. 
Walier" is typed at the bottom of the page. Now~ will you 
tell the jury which is right, this paper which you filed in court 
or what you are saying now? 
A. ,v ell, he was on the right-hand side of the road going 
toward Brookneal. 
Q. You never looked down at the road, did you 'l 
A. Never looked down to the road 'l 
Q. Never looked down to the side of the road to know 
where he was. 
A. No, I never looked down at the side of the road. 
Q. Were you knocked unconscious 1 
A. Yes~ sir. 
Q. But didn't you come to and ask Mr. Anderson to help 
you out of the car f 
A. If I did I don't remember it. 
Q. Do you remember being helped out of the carf 
A. No. 
Q. Don't yon remember walking over to the 
page 128 ~ side of the -road and lying down on a blanket Y 
A. No. . 
Q. You remember how fast you were driving! 
A. He was driving about 20 or 25 miles an ]1our. 
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By the Court: ' 
Q. Who was driving like that? 
A. Casey. 
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By l\Ir. Rosenberger: · · 
Q. ·when he ,came out of U1e road into U. S. 501 and headed 
toward Brookneal I understood you to say he went over to 
the ditch and got on his side of the road. 
A. He just cut out in the road like anybody else would and 
got -over to his side of · tile road. ' 
Q. vVbat did be do, go clear across the 1·oad Y 
A. He cut on across over there toward the ditch and got 
on the 1;ight-hand side <:>f the 1•oad. 
-Q. Didn't he cut bark across the road again Y 
A. No . 
. Q. A1~e you. su-re about that? 
A. He never did ciJ.·o-ss the white line back on ibbe other side 
,of the r~ad. 
By lVLr. Hotchkiss-: 
Q. Mrs. vYaller, you simply meant when he ~ame out and 
made the turn by Ma1Son 's he went over onto the dirt shoulder 
a little !bit to make the tum Y 
A. Yes, .sir. 
page 129 ~ By Mr. Perrow.: 
. Q. You said )"OU were in the front seat, I be-
lieve, didn '1 you 1 
A. Yes, .sir. 
·Q. vV'ho else was m the firont ·seat with )"Ou Y 
. A. ,Casey. 
Q. Is that alU 
A. Yes, sir. 
The witness stanols aside . 
.By Mr.. -S. C. Stowers:: Y 011r Honor please, Dr. Thornton 
hasn't come yet and with the exception of· putting him 011 
when be comes we (r_est. 
By the Court: I will let you put him on when he comes in. 
By ~fr. Stowers·: Then with that understand the plaintiff 
rests. 
By Mr. Watkins: ¥ 01111· Honor, tlle defendant, Casey \Val-
-leir, desires :to make a motion. 
By the Court: Gentlemen of the jury, retir.e to your Doom. 
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Note: (The jury retires from the courtroom.) 
page 130 ~ By Mr. ,vatkins: Please your Honor., the de-
fendant, Casey "r aller, by counsel, moves to strike 
the evidence of the plaintiff ns to him on the ground that the 
evidence is insufficient as a matter of law to constitute gross 
negligence and this case as to him the ref ore is insufficient to 
go to the jury. There is no question for the jury. 
Note: (The court having heard argumcmts of counsel in 
support of above motion ruled as follows): 
By the Court: l\Ir. "r ntkins, if there were no other evi-
dence in the case than that given by the ,Vallers themselves 
I would consider very seriously :vour motion. You apparently 
overlooked the testimony given by Officer Stanley who made 
au investigation of the case. Of course I am aware of the 
fact that the plaintiff must establish gross negligence before 
he will be entitled to recover against Casey \Valler, however, 
the evidence of the investigating officer is to the effect that he 
talked to the defendant something like an hour after tlie acci-
dent happened and that he was beyond a doubt drunk at the 
time; that the defendant, himself, said that he had 
page 131 ~ been drinking wine and it went all over all over 
him and he didn't know what happened and he 
admitted to the officer that he didn't know how the accident 
happened. Now, the physical fnctg as testified to by the of-
ficer at the time he made the investigation are such that the 
jury may infer that at the time of the impact both the car 
and the truck were on the right-band side of the hig·hway and 
to the right of the white mark leading from Brookneal to 
Rustburg and so the evidence of the officer is n matter for the 
jury to determine and therefore the court is of the opinion 
that the jury might infer thnt Waller was drunk and that 110 
drove head-on into the truck which was on its right-band side 
of the 1·oad. Now, that is an inference that the jury might 
<lraw on that evidence and your motion is therefore over-
ruled. 
By Mr. ·w atkins: The defendant, by counsel, excr:pts to tlrn 
ruling of the court. 
By Mr. Rosenberger: May it please the court, the defend-
ant, Ralph Anderson, hy counsel, moves the court to strike 
the evidence as to llirn on the ground that the plaintiff's own 
evidence fails to establish a case of ordinary neg-
page 132 } ligence against him. · ' 
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Note: {The court having heard argument of counsel in 
support of the foregoing motion ruled as follows:) 
Bv the Court: Your motion will have to be overruled. By Mr. Rosenberger: Tl1e defendant, Ralph Anderson, by 
counsel, excepts to your Honor's ruling. 
EVIDENCE FOR THE DEFENSE. 
DR. ,v. 0. TUNE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
Bv l\Ir. Hotchkiss: 
·Q. You are Dr. ,v. 0. Tune, a practicing pl1ysician at 
Brookneal, arc you not? 
A. Yes, sir. 
Q. Do you know Casey Waller? 
A. Yes, sir, since the night of the accident. I didn't know 
him before. 
Q. Did you liave an opportunity to examine Casey Waller 
on December 17th, tho night of this collision 7 
A. I saw him on the night of the accident, I 
page 133 ~ would say around 7 :00 o'clock or near 7 :00 o'clock. 
Q. ,vm you state to the jury what condition 
you found him in 7 
A. ,ve1i at that time he had had a blow on the back of his 
head, a severe blow, and he seemed to me to be suffering from 
a jar, concussion, you might say, of the brain. 
Q. \Vas there any evidence that he was under the influence 
,of anv form of intoxicants 1 
A. ·1 couldn't st'e any at that time. 
Q. What was the condition of his clothes 1 
A. \Vell, you could smell alcohol very strongly from his 
clothes. You dicln 't have to get close to him to smell it, just 
anvwhere in the room vou could smell alcohol. Q. \Yas he knocked ·unconscious 7 
A. \Vell, he was what I would call semi-conscious. He 
would come and go. At times he would be irational and then_' 
would seem to appear rational. 
Q. Were his actions that of a man under the influence of 
intoxicanfs? 
A. No, I would say his appearance at the time was from a 
blow, a jar-concussion of the brain. 
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Q. How do you distinguish between a man under the ,influ-
ence of intoA'icants and a man .that has received a severe blow 
as you have described Y 
A. Well, my experience is that a man under the influence of 
intoxicants when he is down he is out for. a cer-
page 134 } tain period until he starts gradually to react and 
come out from under the influence of ,intoxicants. 
A blow, jar or 'concussion, as we call i~, he will come and go. 
For a few seconds he seems to know what he is talking about 
and then go off irra tiona11 again. 
Q. Then., as I understand you, he· would come and go and 
you consider that that was the result of the blow 1 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Perrow: 
Q. Doctor, you say you never saw Casey w,ner bcf ore 
thatnighU 
A. No, sir, not :fo my knowing. 
Q. I believe you said he was irrational and his ,faculties 
were coming a-nd ·going f 
A. Yes, sir. 
Q. Could ·he walk str.aight1 
A. Yes, he ·could walk. He sat .up in the chair while we 
were fixing .his wounds. We •didn't put him on the table. 
Q. When he came in the room you say you could just smell 
whiskev in the ll'Oom 7 
A. ·Oonld ·smell ·a-Ie0hel. 
Q. Doctor, I ~ill ask -you this: U he had -been under the · 
influence of alcohol ,before he had received this blow was there 
any way you could tel17 
A. If he had been before, Ilfl, sir. 
page i35} CROSS EXAMIN.A.T[ON. 
By :Mr. Rosenberger: 
Q. Dr. Tune, you did not put 11im to bed7 
· A. No. We -adviised ·him to ·go ihome ·and go to bed. Some-
one brought ,him to ,our office. 
['he witness stands aside. 
Casey Waller v. L. E. "r a.Iler 
CASEY ·w ALLER, 
having been first duly sworn, testifies as follows: 
DIREOT EXAJUNATION. 
By :Mr. ·w atkins: 
Q. Your name is Casey \Valler? 
A. Yes, sir. 
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Q. You are a brother to L. E. \Valler, the plaintiff in this 
case? 
A. Yes, sir. 
Q. Mr. '\Valler, how old nre you? 
A. Thirty-two. 
Q. You are now in the army 1 
A. Yes, sir. 
Q. How long have you been in the army7 
A. Twelve years. 
Q. You served, I belic~t·e, during the \Vorld War Y 
A. Yes, sir. 
Q. On De<>ember 17th, 1945, were you visiting 
page 136 ~ at yom· father's home in Pittsylvania County? 
A. Yes, sir. 
Q. How long had you been home? 
A. I dou 't know exnctly, a couple of days I think. 
Q. Did you own the car you were riding in the day that 
the accident happened t 
A. Yes., sir. 
Q. State wl1ether or not you took your father and vour 
brother and bis wife to Brookneal the morning of Deceinber 
17th. 
A. I ta.ken them to Bl'oolmeal. They wanted to do somo 
shopping. I was going nnyway and I said 0. K., they wanted 
to go with me shopping. 
Q. \Vhen you got to Brooknc:>al how long did you stay there, 
do you remember? 
A. I imagine a couple of hours. . 
Q. Did you buy anytl1ing to drink, any whiskey, beer, wine 
or anything? 
A. No., sir. 
Q. Did your father buy some? 
A. Yes, sir. 
Q. Did you drink any with him at all that dayY 
A. No., sir. 
Q. You drove, I believe, from there at Brookneal in the 
afternoon to your brother's homeY 
A. Yes, sir. 
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page 137 } Q. Where is that 1 
A. Near Naruna. 
Q. You come north from Brookneal about five miles, I be· 
lieve, to Narnna and then on about another mile to the filling 
station of Mr. Mason, I believe, isn't iU 
A. Approximately a mile. 
Q. Then you turn off on a dirt road to your brother's 
house? 
A. Yes, sir. 
Q. How far is your brother's house off the road? 
A. I would sav offhand a mile or mile and a half. 
Q. You stayed at your brother's l10use sometime, did you 7 
A. Yes, sir. 
Q. Did you drink any whiskey or anything else there in-
toxicating 1 
A. No., sir. 
Q. You drove your car from that place out to the highway 
again, did you f 
A. Yes, sir. 
Q. ,,rhat time was it when you went out there7 
A. I imagine approximately 5 :00 or 5 :30. 
Q. How were the passengers arranged in the car? 
A. I was driving. :My sister-in-law was in the front with 
me. My father was in the ba('k on the left side, I believe it 
was, and my brother was on the back on the right. 
page 138 ~ Q. How fast ·were you,driving the car after vou 
drove into 501 up there? · 
A. Well, I would say I wasn't going a bit over 25 miles 
an hour because I never went over 30 because I was scared 
to-old car, was a wreck and everything, and I didn't want 
to drive it too fast. 
Q. What kind of car was iU 
A. '36 Chevrolet. 
Q. Did you drive off the hard surface at any place between 
there and where vou had the accident? 
A. No., sir. · 
Q. ·which side of the roa<l were you driving on? 
A. Right-band side going toward Brookneal. 
Q. Now, as you go from l\foson's filling station state 
whether or not the road there shortly after you pass i\foson 's 
filling station going to Brookneal goes over a little rise. 
A. It does. 
Q. State whether or not after you go over that it goes 
down in another sunk place. 
A. Yes, sir. 
' 
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Q. And then goes' up another rise? 
A. Yes, sir. · 
Q. Now, did the accident liappen about over the brow of 
the second rise in the road! · 
1\.. Just as you go over it. 
page 139 } Q. Just as you go over the second little rise? 
A. Yes, sir. 
Q. Now, as you approached the scene of the accident going 
from Rustburg to Brookneal and as you go down in this little 
depression in the road there is your car obscured from a car 
.approaching o,·er the other next depression? 
A. You can't see no car. 
Q. You cannot see it? 
A. You cannot see a car down in the bottom. 
Q. Could you see the truck coming down in the next de-
pression if it was in the bottom over tl1ere? 
A. You couldn't see it coming. 
Q. You couldn't see tl1c truck and he cou]dn 't see the end 
A. No~ sir. 
Q. '\Vere you down there yesterday afternoon f 
A. Yes, sir. 
Q. Did you make any tests there to see if you could see f 
Did you try to see if you could sec 7 
A. Yes, sir.. As a matter of fact I tried it twice, l\Ir. 
Hotchkiss. I was there telling about it and just about that 
time a truck come and vou could not see it. 
Q. In other words, from one little depression over into 
tlic other you can't see between them? 
A. No, sir. 
page 140 } Q. You know whether or not if you are stand-
ing: abopt the ]ieig·ht of a driver in the car that you 
could see the top of the telephone poles in the· next depres-
sion? 
A; I think you can see a little hit more tlmn the tops. 
Q. At any "rate, when you went up this grade you couldn't 
see a car coming from the other way and he couldn't see you? 
A. That is right. 
Q. You stated you were driving on your righU 
A. Yes, sir. 
Q. I wish you wonlcl tell the jury just what happened and 
what caused this accident-how it happened. 
A. '\Vell, I was driving on down toward Brookneal ancl just 
as we went over this hill before the truck got to me it was 
coming up the road like that (indicating) and just about the 
time he got right at me instead of cutting to the rig·ht to 
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avoid it he seemed to cut right into the left, so it shoved me 
right on over in the ditch and he went right on over too on 
the left-hand side, on my side,· and turned over on one side 
up against me and broke beer bottles and wine bottles nad 
everything else all over the car. I was covered up with beer 
and wine bottlcs~knocked unconscious. They laid me out, 
thought I was dead, and I came to when they started putting 
me on a stretcher because I got scared of stretchers in 
Europe. I saw too much of it. It just revived 
page 141 } l}le up. I do~'t remember no~e of this but I 
llllngllle I revived up enougl1, JUst enough to not 
let them do it. Tl1en one of the boys taken me on down to 
Dr. Tune's ·office. He bandaged my hnnds and then he told 
me to go somewhere and lay down and take it easy because I 
had lost a lot of blood. So I went back to my brother's and 
that is when l\Ir. Stanley came over and took me up. He 
said I told him I had been drinking. I might e'Ven have told 
him I killed somebody because I was unconscious nnd I didn't 
know what I was saying. 
Q. Did you have nny recollection of wltnt was going on in 
Dr. rune's office? He said you were coming and going an<l 
irrational. 
A. Seems kind of like a blank at times. ·when I come to 
myself good enough to l'emember anything good :Mr. Stanley 
had taken me to jnil instead of taking me to the hospital. He 
taken me to a jail and I stayed there thrne days, and he did 
not take my cigarettes away from me. l\[y hands were all 
bandaged up and naturally I would light a cigarette and they 
would catch on fire. I couldn't hold them. Both l1ands were 
bandaged up. 
Q. Did you remember going to the doctot• ,s office 1 
A. No. I wnlked all right. from '"hnt Dr. Tune said, but I 
don't remember doing it. I don't remember anything clear 
after that. 
Q .. A.nd if you made the statement that the of-
pnge 142 ~ fleer said you !Jlade; tllat you drank ~ne and it 
flew all over you, you don't remembe1• tt 1 
A. I didn't say that, if I did I don't remember it. 
Q. He said also you said you had been to LyncI1butg that 
day. 
A. I had not been to Lyncl1bttrg. 
Q. Had you been anywhere near Lynchburgl 
A. No~ sit. 
Q. Had you bMn with yom· people practically all dayf 
A. I bad. 
Q. Had yon had anything to drink? 
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A. Not a drop. 
Q. Now, the i,;tuff that was on your clothes, where did that 
come from, the smell of alcohol about you! 
A. \Vell, it probably come out of the wine bottles and beer 
bottles mostly. Just one bottle of whiskey that my father 
had, that was broken. 
Q. In the car? 
A. Yes, sir. 
Q. And you say these bottles were broken all over top· of 
you1 
A. They were all over top of me. 
Q. ·was your sister-in-law hol<ling that bottle of whiskey in 
her lap in the front seaU 
· A. Y cs, sir. 
page 143 ~ Q. And was it broken 'J 
A. Yes, sir. 
Q. Now, just before this accident happened you told the 
jury that you saw him coming up there and indicated in a 
snake fashion. .Just describe to the jury what portion of the 
road this truck was running on. 
A. He was just splitting tl1e white line like that coming 
up the llill, and he was going at a terrific speed, and just 
about the time he got to me he wavered again and came into 
, me. 
Q. Did you cut your car to the right 1 
A. I tried to get out of the way but didn't have time. 
Q. Just tell the jury where your car ended up and where 
the truck ended up. 
A. Both of them ended up on the right-hand side going to 
Brookneal. The truck went straight on into the ditch like 
that on my side-shoved my car back the imme way. ,ve 
both headed on into the ditch ancl then the truck turned over. 
Q. ,vhat part of your car was injnred ! 
A. The left front side, left front wheel and b:wk fender-
grill pushed in. In fact, the motor was almost pushed back 
up under the seat. 
Q. And your car was over on the right-hand side? 
1\. 'Yes, sir. . 
page 144 ~ Q. And was the truck over on your side too 
when it ended up? 
A. 'Yes., sir, turned over up agninst me. 
Q. Was there any broken bottles or anything on the other 
side of the road, on your left-hand side of the road! 
A. I don't remember. Sec, I don't remember nothing after 
it happened, see 7 
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Q. Have you been back there to the scene· of this accident 
since it happened? . 
A. Yes, sir, two or three times. 
Q. Have you noticed the marks in the road gouged oµt in 
the road 1 
A. Yes, sir. 
Q. Describe those to the jury. 
A. Well, there were three marks starting about, I will say, 
three inches from the white line on my side and curved around 
like this (indicating), just a slight curve, all three of them, 
ancl the longest one is about three feet long. All of them were 
on my side. 
Q.· They are marks gouged out in the surface of the road 1 
A. Yes, sir. 
Q. Are some of the still there? 
A. You can see it. They have put some tar over it but 
you can still see where the mark is right now lJecause the tar 
that they filled up the marks with still didn't get 
page 145 ~ up to the white line. 
Q. ,vas there any of those marks down there 
gouged out in the surface of the road at all on your left-hand 
side of that line 1 
A. No., sir. 
Q. Did anybody in the car say anything to you about the 
way you were driving the car before Ute wreck 11appened? 
A. No. 
Q. Did they say you were driving too fast or on the wrong 
side of the rnad? 
A. No. 
Q. Did they make> any complaint whatsoever about how 
you were driving your automobile? 
A. No, sir, didn't have no reason to. 
Q. Your sister-in-law testified you blew your horn, do you 
··remember? 
A. Yes, sir. 
Q. "Why did you blow your horn? 
A. Well, the way I drive-he was coming into me. I wanted 
to let him know where he was going. 
Q. You blew your horn to warn liim? 
A. Yes, sir. 
Q. ,vhere did you do that? 
A. ,v110n I saw he was on my side coming into me. 
Q. Was there any way you could have avoided 
page 146 ~ this accident after you saw this man comin~ up? 
A. I couldn't do it. I ,vas over on my side far 
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enough and he just kept coming up and he was coming so 
fast. I would have took the ditch but didn't have time to 
take it. 
Q. How mucl1 sho.uldcr is there on tLat 1•oad on each side, 
l1ow many feet 7 
A. I imagine two or three feet. I· don't know exactly. It 
is quite a shoulder though. 
Q. ,vhat part of the truck was damaged? 
A. I never did see the truck after the accident. 
CROSS EXAl\IINATION. 
:By Mr. Rosenberger: 
Q. l\Ir. Waller, after the collision I understood you to say 
you had beer bottles all over you, is that right 7 
A. That is right. 
Q. And whereabouts in the car were you? 
A. Well, they told me-
Q. Don't tell what somebody told you. 
A. You see I don't know because I was knocked out but 
they told me I was laying half-way out with my head down 
on the ground. 
Q. \Vhere had you come from? 
A. From my brother \Valter's. 
Q. How long 11ad you been there? 
A. I wonld say a couple of hours. 
page 147} Q. You left Brookneal about 10:00 or 11:00 in 
t11e morning, didn't you, 
A. I don't know reallv what time we left Brookneal but I 
imagine somewhere in tirnre. 
Q. Then you went straight to your brother's and stayed 
until about 5:00 o'clock? 
A. That is right, but we didn't check the time. . 
Q. I understood your sister-in-law to say she had one full 
bottle she was taking home to her children who had the flu. 
Then I understood vour brother to sav another bottle was 
bought and he had given part of it to some "flu" people over 
at ·waiter \Valler's. 
A. That is right. 
Q. ·who l1ad that part of a bottle 7 
A. I don't know. 
Q. You don't know that the bottle was broken in the wreck, 
do you? 
A. Sure it was broke. 
Q. You know they were broken? 
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A. I don't know it-yes, sir, I do know it because I went 
back there and could see the glass that was broken, whiskey 
bottle glass. 
Q. Where did yon see iU 
A. At the place of the accident over on the right-hand 
side of the road. -
Q. And you could distinguish that between all 
page 148 ~ the other glass. You say two whiskey bottles 
were broken on the road 'l 
A. I didn't say two but I imagine it was two. 
Q. How many were in your car¥ 
A. According to them they had one apiece. 
Q. Did you know how many they had! 
A. Noa sir. 
Q. You mean just back from the army for seven years and 
didn't know how many bottles of whiskey your brother and 
father had7 
A. I didn't look in their pockets. 
Q. You were with them all clay at your brother's house. 
A. Yes, sir. 
Q. It is not such a big house, is it 7 
A. Noa sir. 
Q. Yon were all together Y 
A. At times. 
Q. Did anybody have the flu over there Y 
A. Yes, sir. 
Q. Did anybody use it for snakebite or flu, that whiskey? 
A. ,v en, I didn't see him pour any out there but he saicl 
be did. · 
Q. You mean you were in the house ancl didn't know anv-
body in the house had a drink 7 • 
A. I don't think they drank any. He just 
page 149 ~ poured out some for the kids. 
· Q. Where were you when he took one with his 
father¥ 
A. I don't know. He said he took it with him while we 
were shopping. 
Q. You weren't with them then1 
A. No, I stayed in the car most of the time. 
Q. \Vhat position did you say the truck was in the road 
after the accident 1 · 
A. Headed straight to the ditch. 
Q. The truck was headed straight to the ditch on your ~ide 
of the road? 
A. That is right. 
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Q. Aud whereabouts was tho car after the accident! 
A. J{ind of catacorneretl position in the ditch. . . . 
Q. Both of them were on the hard surf ace of the road, 
,ti·ere they not 1 
A. No. The back ends of them were, the front ends were 
over in my ditch. 
Q. And the truck was tumed over on its side on your rigl1t 
side of the road 1 
A. 'fhat is right. 
Q. And you found all that glass there, the hrnken g)nss 
from two wl1iskev bottles t 
A. I didn't Sff\; two whi~key bottles. I said I saw some 
whisl~ey bottle glass there b~cause the label ~as 
pngc 150 ~ on it. 
Q. How long nfter the accident was that? 
A. Tlu-ce days. I stopped on the way back. 
Q. Well, the truck wasn't there three days later, was iH 
A. No, nor tlie car either. . 
Q. Describe to me exactly where the truck and car wer{' 
in the road. Wlieu did vou see the truck and the car in the 
road in the position y011 have just described 1 You tolcl nrn 
the exact position they were-now, when did you see them 
that way! 
A. When we come hack from down to the clocto1·'s officn, 
and just like J1e said, I would go in waves, and I forget who 
it was but I think the Holt boy taken me down there aml I 
told him I would like to stop and see how it was. My mind 
wns just like a blank at times hut I remembered how they 
were. 
Q. Y om· mind wmm 't blnnk when you got back to tlu· 
wreck. You knew where the tnick and cnr were when ,•cu 
got back from the doctor'i-: office. • · 
A .• Just a blank-like. 
Q. And that wasn't but about thirty minutes later, was 
it f 
A. About thirty minutes or an honr. 
Q. You were at the doctor's office nnd came back to wlrnrc 
the truck and car were in the road and stopped tlwrc bof o rt: 
going to Walter Waller's? 
pnge 151 ~ A. Yes, sir. 
Q. And :,·on r--aw exactly where the? were ~et-
tin.~ then f 
A. Yes, sir. 
Q. Then you went to Walter Waller's? 
• 
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A. Yes, sir. 
Q. And that is where you met l\f r. Stanley, isn't it? 
· A. Yes, sir. 
Q. Did you hit a blank when you snw him, the policeman? 
A. I don't remember talking to l\fr. Stanley at all. 
Q. You don't remember talking to Mr. Stanley? 
A. ~o, sir. ' 
Q. You saw him after you saw the cm· in the road, didn't 
you? 
A. Yes, sir, that is right. 
Q. You 1·emember his face now when you sec I1im? 
A. Mr. Stanley, yes, sir. 
Q. You told us about burning your hand. You knew your 
hands were bandaged up, didn't you? 
A. When I would come to myself I would know but when 
I would go off I naturally wouldn't. 
Q. You do remember wl1en you burnt your bandages? 
A. One time, yes, because I couldn't hold the ma tell. Jfy 
},and was all bandag-ed up and J co11ltln 't hold the box. I 
would try to strike a match and it would catch the rags on 
fire. 
1:iage 152 ~ Q. You held the little paper matchbox and it 
burnt your bandages? 
A. Once. 
Q. Eveu though it burnt you you tried to light it. Xow, 
you heard 1\fr. Stanley this morning testify about you burn-
ing your bandages. How is it you remember burning the 
bandages and he wa~ with you at the time and you don't re-
member talking to him 1 
A. ,Just like I told you, I would come and go. 
Q. But you came some when you were with :Mr. Stanley, 
didn't you? 
A. I don't remember even speaking to him. 
Q. You remember riding in t11e car with him. 
Q. Didn't you know you were with l\lr. Stanley? 
A. I clicln 't know :Mr. Stanley nt the time. 
Q. ,vhat did you tell :\.fr. Stanley about how tlte accident 
ha.ppened 7 
A. I don't know. 
Q. Now, you say the trttck was zig-zagging up the road! 
A. It sure was. 
Q. Your brother was knocked unconscious. He said he 
did.n 't know how it happeued because he was unconscious. 
You lward him say that? 
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Q. You remember what happened before the 
.:accident even though you were unconsciousi 
A. I remember w.liat happened before the accident. 
Q. ·who took you to Dr. Tune's office? 
A. An Epperson boy and a Holt boy tlmt worked down 
.at the grocery store. 
Q. Do you· remember talking to them? 
A. No, sir. 
Q. How did you know he took you down there 1 
.A. He told me he did. 
Q. Did you tell them that the charge against you in this 
case was driving under the influence of whiskey and ask 
them to come up and testify for you? 
A. Seems to me I did ask him to come up. 
Q. He refused? 
A. He said he couldn't come. 
Q. Did you sununons l1im to come! 
A. No, sir. 
Q. You left your brother ,valter's about five minutes be-
fore this accident happened, didn't you 1 
A. No, I don't think you can make that distance in five 
minutes. 
Q. Only about a mile, isn't it? 
A. A little bit more than a mile. 
Q. Let's say ten minutes then. He knew what 
page 154 } your condition was when you left his l1onse, didn't 
he? 
A. Yes, sir. 
Q. Did be come up here and testify for you 1 
A. He said he was coming up here but something might 
lrnve happened. 
Q. Did you summons him? 
A. I didn't. 
Q. The only ones in your family who came up and testified 
are the ones who have sued you and sued Ralph Anderson, 
isn't that rig·ht? Your father sued von an<l vour sister-iu-
law sued vo11. · · · 
A. Dr. Tune was here. 
Q. He is not in your family. Your brother's wife was over 
there with vou all the afternoon when vou were over there 
visiting them? . . 
A. Yes, sir. 
Q. Did sl1e come up here to testify for you? 
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A. I don't know if she come. up to testify for me or for 
who. 
Q. "\Valter 's· wife Y 
A. No,, Lacy's wife. 
Q. Lacy's· wife is the one who sued you. 
A. ·'rhat is right. 
Q. But Walter's wife didn't come up and testify for you, 
did she! 
A. No. 
page 155 ~ Q. You mean to tell this court nnd jm·y you can 
sit there now and remember the truck zig-zaggiug 
upthe roadT 
A. That is right. 
Q. How far away from you was the truck when you saw 
it zig-zagging on your side of the road t 
A. I would say a little over the distance of this 1·oom. 
Q. Which way, the length or width of this room 1 
A. I would say the width. 
Q. That would be about 200 feet or 150 feet t 
A. I would say about 100 feet. 
Q. How fast were you driving f 
A. About 25 miles an hour. 
Q. At 25 miles an hour how long would it take you to i-1top r 
A. If you have got good btakes you could stop in the Ie,11;th 
of the car. 
Q. That would be about 15 or 20 feet, wouldn't it! 
A. The length of the car isl) 't hardly 12 feet. 
Q. You had good brakes on your carf 
A. Yes, sir. 
Q. You wouldn't have driven it without good brakes, would 
youY · 
A. That is right. 
Q. So at 25 miles an hour you could 8top in the length of 
your car, couldn't you Y 
page 156 ~ A. On bard surface I imagine yon coulcl stop in 
approximately that distance. 
Q. And you saw the fruck over on your side of the rond 
when it was a hundred feet away from vou ! 
A. I said approximately that: · 
Q. Did you stop 1 
A. I stopped when he hit me. I tried to duck, is wlmt I 
tried to do. 
Q. You didn't. put on your brakes wl1en you saw the trnck 
zig-zagging back and forth ac1·oss on yonr side of tl1c 1'0:1<1 ! 
A. I slowed down. 
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Q. Slo~vcd down to how fast 1/ 
A. I don't know. I clidn 't look at the speedometer. 
Q. You know how heavy that truck was with the beer 
bottles on it 1 
A. No, sir. 
Q. If it appears it weighed about 12,000 pounds does thn_t 
sound about right to you t 
A. I don't lmvc any idea. 
Q. How fast were )'OU going when you hit the truck? 
A. I never clid get over 25 miles an hour and I woulcln 't 
say I was going ns much as 25 miles an hour. ~ 
Q. You slowed clown when you saw the truck coming, slowed 
down right much, I imagine. 
A .. I didn't llave time to slow down much. 
pnge J 57 ~ (J. He was 100 or 150 feet mvay. 
A. When you see a car coming up the road you 
are going to get on your side, hoping he will get over there. 
I thought maybe he would wobble o,·er here and pull bark 
like he was supposed to do. 
Q. You said llc zig-zagged two or three times f 
A. Several times. (J. You kept 011 driving but you slowed down. Would you 
say you got clown to 15 miles nu honrt 
A. I don't know, I wouldn't say. 
Q. Down to 201 
A. Probablv down to 20. 
Q. Now, at ·20 miles mi hour you and the truck ran together. 
It didn't· turn you over but it turned over a 1~,000 pound 
truck. 
A. No, he turned himself over. 
Q. He turned himself over f 
A. That is right, against me. He shoved me hackwartls 
back to mv ditch. 
(~. You 'remember him :-:hoving you backwards! 
A. I <lon 't remember him shoving me backwlll.'<ls but tl1e 
mnrks showed it. The way the cars were setting shows lle 
shoved me bnck nnd turned me right around. 
Q. How do you know that your car made that nuu·k i 
A. gither m,· ear 01· his truck one but thev wa:-1 macle on 
that side of the road. . 
page 158 } Q. You don't know who shoved who backward 
then, do you 'l 
A. I couldn't shove him. 
Q. How do you know? 
A. I know I couldn't. 
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Q. You didn't go back to Dr. Tune for treatment, did you? 
A. Yes, sir. 
Q. How long afterwards? 
A. I don't know, I imagine about a week or somethin~. 
Q. About a week or so Inter you went back. You clidn 't 
stay in the bospitaH 
A. No, never carried me to the hospital at all. 
Q. Now, you remembered when you were at the scene of 
the accident nncl vou saw this stretcher. You knew what a 
stretcher was, didn't you? 
A. I didn't remember the stretcher. I just hopped up. 
Q, I thought you told the jury that the i.tretcher scared 
rou. 
A. ,vell, I am scared of stretchers, and I imagine it just 
revived me up. 
Q. Are you imagining now or do you know? Did you sec 
tl1c stretcl1er? 
A. No, sir. 
page 15B ~ Q. Then that couldn't have revived you up. 
A. Something revived me right quick when 
tl1ey started putting me on it. 
Q. So you do know what happened when they started put-
ting you on the stretcher? 
A. No, I don't know what happened. 
Q. ,vhat do you mean by something revived you. up?· 
A. Something made me hop off the stretcher. 
Q. How do you know you hopped off? 
A. Somebody told me I did. 
Q. So you are just telling what somebody told you? 
A. About things that happened after the accident that is 
true. They told me when they sta,rted putting me on the 
:~tl'Citcher that I just l10pped rigl1t up. 
Q. You saw " 7ilson Layne there, didn't you? 
A. No. 
Q. You clicln 't see Wilson Layne there! 
A. No, sir. 
Q. You know him? 
A. Yes, sir . 
. · Q. How long have you known bim? 
A. ,ve used to go to school together. I reckon I have been 
krn,wing him practically cwr :-ince I first started to school, 
approximately twenty years. 
Q. You didn't go to the hospital at all? 
A. No, sir. · 
Casey Waller v. L. E. ·waller 
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page 160 } By :\Ir. Stowers: No questions. 
The witness 'stands aside. 
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By Mr. '\Vatkins: Your Honor please, the defendant, Casey 
'\Y'aller, ,vill rest. 
By l\fr. S. C. Stowers: Your Honor please, Dr. Thornton 
is in tl1e room and we would like to introduce him. 
By the Co\lrt: Very well, if no objection. 
DR. '\V. F. THORNTON, 
a witness called on behalf of the plaintiff, being duly sworn, 
testifies as follows: 
DIRECT EXAMINATION. 
B, l\ir. S. C. Stowers: 
·Q. Dr. Thornton, ~·ou are a practicing· physician m the 
City of Lynchburg1 
A. Yes, sir. 
By :i\Ir. Perrow: We admit his qualification~. 
BY 1\fr. Stowers: 
· Q. Do you know L. E. ·waller, this young mnn 
page 161 } here? . 
· A. I may have seen him but if I did, sometime 
in the past, I don't remember it. 
Q. Do you remember making an X-ray picture of L. K 
·waller's face and body? 
A. I do not. 
Q. Have you an X-1~y picture of that 1 
A. Yes, sir. 
Q. )fade by you? 
A. They were not made by me-possibly they were-it may 
have been by the technician, but I did make the report of 
the X-ray. 
Q. '\Vas that report made in your office? 
A. It was made at the Lynchburg Hospital where the film!-! 
were made. 
Q. Are you familiar with maUers of this nature, reading 
and making reports on X-raysY 
A. Yes, sir. 
Q. Have you that X-ra_y report with you 1 
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A. Yes, sir. . 
Q. Will you please read it to the jury! 
A. There are two different reports, one made December 
18th, 1945, and the other December 19th, 1945. The one made 
on the 18th is. as follows: "The lungs appear normal, no 
fracture is tieen in the sternum "-that is the breastbone. 
That was the first X-ray, and this is the report of the second 
one, dated December 19th, 1945: 
page 162 ~ "The right malar bone is completely separated 
by fractures. One of these extends downward 
and outward through the floor of the bony orbit, another at 
the articulation with the frontal, nnd a third at the junction 
with the zygomatic bone. There is very little displacement 
however of the malar bone. There is what appears to be a 
fracture extending more or less vertically through the molar 
region or the right mandible but without separation or dis-
placement. There is a fracture in the alveolus of the lower 
central area of the mandible with complete separation and 
upward displacement of the fragment together with some of 
the teetl1 within it. The mandible elsewhere, including th~ 
condyles, shows no fracture. One cannot determine from 
the films thus made whether there is injury to the maxilla.',. 
Q. Will you please just show to the jury on your face what 
bones your report shows were broken Y 
A. 1Vell, the malar bone is here (indicating) and an ex-
tension of that bone upward where it communicates with a 
downward extension of what we call the frontal bone, some-
thing like the b1·edth but thicker than the finger, extending up 
that way, and there was a fracture through there. Now then 
the zygomatic arch, it is called, extends from the ear for-
ward and joins the malar bone. It is a very thin bone, n 
little smaller than the one I have just described here, hut 
arches across and joins the body of this cheek-
JJage 163 ~ hone, and that was fractured through there. Now 
then, the bony orbit, we call it, that is the bone 
.that makes the socket for the eyeball, had a fracture extend-
ing somewhat diagonally through like that (indicating). Then, 
as best I could tell, there seemed to be a fracture in the lower 
central part here where the teeth in the midlinc fit down into 
the sockets there an<l the best I could tell the teeth were ab-
sent, possibly a little gap of bone missing right there. It 
happens to be a very difficult place for one to be sure from 
X-ray about bone injuries but that seemed fairly definite 
that the teeth here, three or possibly four of them, a gap a 
half-inch wide, were mi!--sing. Then one of the filmR made of 
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the right jaw here appeared to be a fracture somewhat in that 
region of the jawbone itself. I believe that covers it. · 
CROSS EXAMINATION. 
Bv ~Ir. Hotchkiss: 
· Q. Dr. Thornton, as I understand you, you have not given 
anv treatment at all to Mr. L. E. ·waller? 
A. No, that is out of my specialty. 
CHOSS EXAMINATIO~. 
Bv Mr. Perrow: 
·Q. DI'. Thornton, you examined i\ir. Waller for the pur-
pose of diagnosis, did you not, or to determine the extent of 
his injuries Z · . 
A. I dou 't even remember seeing the hoy. The teclmicfan 
made the X-rays and it may be I didn't even see 
page 164 ~ the boy at the time the X-rays were made. I did 
come along later ancl make a report on them. 
Q. ,vhat is the dnte of that X-ray ·1 
A. The first one is December 17th. 
Q. That is the X-ray of the chest! 
A. Yes, sir, and incidentally that was negafrre. 
Q. If there had been anything wrong with the chest that 
X-ray ,vonld have showed it upt 
A. That was the purpose for which we made the film and 
if there hnd been a fracture or injury, anything· abnormal, it 
would have been reported. 
Q. If, for example, he had had a fractured rib resultiug . 
from thii:. accident it would hm·e been shown in that X-ray? 
A. In nll probability it would. Of course, you mny have 
a fractu l'e line that is very faint indeed that would be pretty 
difficult to find sometimes. As I snid, this is dated December 
17th and the report is elated December 18th. That is t}le 
day the report wns made and was typed. 
Q. And the other X-ray was made when? 
A. This one is dated December 19tl1 and this one December 
17th f 
Q. Both 1945? 
A. Yes, sir. 
Q. Huve you of recent date X-rayed this pa-
page 165 ~ tient or this man to determine whether or not he 
got a complete cure 1 
A. I don't recall it if I have. 
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Q. In other words, if Dr. Tinsley has testified that he got 
a complete knitting or healing of the structure you have no 
reason to say that he hasn't got a complete cure? 
A. No. 
The witness stands aside. 
page 16G ~ EVIDENCE FOR THE DEFENDANT, RALPH 
ANDERSON. · 
OLIVER BURKS, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Rosenberger: 
Q. Oliver, did you go to the scene of the collision between 
an automobile operated by Casey ·waller and a truck operated 
by Ralph Anderson, in December of last ~·ear? 
A. Yes, sir. · 
Q. Just before this collision that you went to did you see 
the Chevrolet automobile driven bv !fr. Casey ·waller? 
A. Sure. I couldn't tell you absolutely who was driving it. 
I saw the car. 
Q. \Vhere was you standing when you saw the car? 
A. I wns standing at Tommy l\Iason's place. 
Q. Where were you standing 1 
A. Right in front of the gns tank. 
By the Court: Talk louder. Talk like yon are p1;encbing. 
By Mr. Rosenberger: 
Q. You were standing- in front of the Breeze-Inn service 
station when von saw the automobile? 
·A. Yes, sir . 
. page 167 ~ Q. ,vi1ere did the automobile come from? 
A. I forget the name or number of the l'nad 
it came out. 
Q. It came out of a side road into 501? 
A. Yes, sir. 
Q. ,vhich way did it head! 
A. Down the road. 
Q. Down the 1·oacl toward wbaU 
A. Nnruna. 
Q. ·what, if anything, did the automobile <lo that was out 
of the ordinary? 
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A. I did notice that he went to the right when he came out 
in the road. He went to the right and then he came back over 
on the hat·d surface and then came back to the left side of 
the road, just about to the edge of the hard surface, and then 
back to the right and then I didn't pay any more attention 
to it. 
Q. He first went o,·e1· to the right off of the hard surface? 
A. Yes, sir. 
Q. Then came back to the left off of the hard surface t 
A. Yes, sir. 
Q. Then he came back to the right off of the hard surface? 
A. Yes, sir. 
page 168 ~ Q. Who were you standing there talking to? 
A. Preacher Layne. 
Q. Then the automobile went over the knoll where you go 
into the scl1oolhouse T 
A. Yes, sir. 
Q. Right after that what did )'OU hear, if anything¥ 
A. I heard the noise from the wreck and Preacher said 
there had been a wreck. 
Q. Then what did you do? 
A. Preacher and I got in the automobile and w<.mt down 
~~ - -
Q. You went down to where tl1e wreck happened? 
A. Yes, sir. 
Q. And did you see the same automobile in the wreck with 
the truck as had pnssed you at the Breeze-Inn Service Sta-
tion¥ 
A. Yes, sir. 
Q. The same automobile that came out of the side road 
into 5011 
A. Yes, sir. 
Q. ,v as there anything else about teh driving of the auto-
mobile that you noticed other than tho zig-zngging across 
the road? 
A. I did notice he coul<ln 't get it in gear right. 
Q. \Vill you look nt the man behind you and sec if you 
know l1im? 
A. No., sir, I don't know him. 
page 169 ~ Q. After you went to the scene of the accident 
then where did you go? 
A. ,v cut over to get a fellow by the name of \Valter Wal-
ler. · 
Q. What did you go over tl1ere fod 
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A. Went over there to tell him about these wrecked cars 
and get him to come out and see something about it. 
Q. Did you ever know this man, Ralph Anderson, before 1 
A. No, sir. ·· 
By Mr. Stowers: No questions. 
CROSS EXAMINATION. 
By l\Ir. Hotchkiss: 
Q. Oliver, where do you live? 
A. }Iy home is Naruua, Virgfoia. I am living in Lynch-
burg now. 
Q. How long have you lived iu Naruna 7 
A. I imagine about 18 years. 
Q. How long have you been in Lynchburg2 
A. I went up there the 7th of ,January. 
Q. The 7th of January1 
A. Yes, sir. 
Q. Now, you say you saw a car come out of the road by 
Mason's filling station. "rhat clay was it that you 
page 170 ~ saw that car1 
A. I don't know exactly the date it was. 
Q. ,vas it in January? 
A. No, sir, it was in December, I know, between the Hith 
and Christmas because I got discharged the 16th of December 
and stayed there until after Christmas. 
Q. What did you say happened when he came out of the 
road by the filling station? 
A. I said he went to the right off of the hard surface and 
came to the left off of the hard surface and went back to the 
right again and I didn't pay no more attention to it. 
, Q. You don't know who was driving the car7 
A. No, sir. 
Q. Then how did you happen to go to )Ir. ,Yalter \Valler's 
if vou didn't know? 
A. Preacher Layne told me that is wl10 it was, to go o,·er 
and get Walter. 
Q. Which way did he turn ,vhen be came out of the rond bv 
)fason 's filling station, to the right or to the left 1 • 
A. He turned to t11e left and went toward Naruna. 
Q. Then you don't know how he was driving after he left 
from rigl1t there in front of ~Jason's station, do you 1 
A. No, I don't know how 11e was driving after he went over 
the llill. 
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page 171 ~ Q. You didn't watch him any further? 
A. After he went out of sight I couldn't see him. 
Q. \:Vhat time of night was iU 
A. I don't know~ sir. 
Q. Did he have on bis lights? 
A. Yes, sir. 
Q. You must haYe some idea as to the time of night. ,vas 
it light or dark? . ~ 
A. It was dark then. 
Q. '\V us it very dark t 
A. I didn't pay that mueh attention to it. 
Q. ·well, if it was dark how could you eee the car after it 
left there? 
A. After it left where l 
Q. After it left in front of tlie station there. It turned 
around the station, it was dark, and his lights would be 
headed which wav f 
A. Around the servi,)e station it is lighted up just like 
day. 
Q. X ow, with reference to the station, when tlid he :first 
make a turn to the left? ·where was he wJ1en he made tJ1e 
turn to the left? 
A. He was coming in 501 at Mr. Tommy :Mason's. 
(~. You said before he went to the rigl.1t there. 
A. He turned left and come up in the road and then l1e 
went on over to the right side of the road. then 
page 172 ~ came back to the left and then went back to the 
right again. 
Q. Then where was he when he made the turn to the right, 
what position in reference to the filling station, do you re-
member that? 
A. No, sir. 
Q. You just know thnt he turned right and left but you 
don't know where he was when lie maclc the turn. As a mat-
ter of fact, you didn't see him come u round there, <lid you? 
A. Yes, sir, I am sure I saw him. 
RE-DIRI~CT E:XA}.II~ATION. 
By 1Ir. Roi:;enberger: 
Q. How long have you known 1Ir. ,valter Waller? 
A. I haven't known him no more than l1is name. I learned 
his name no sooner than he moved up where he wus at. 
Q. Diel yon bring him hnck to the scene of the colli:-;ion ¥ 
A. Yes, sir. 
The witness stands ai:;ide. 
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page 173 ~ 1VILS0N LAYNE, 
l1aving been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Rosenberger: . 
Q. Your name is :Mr. Wilson Layne, is it noU 
A. Yes, sir. 
Q. Where clo you live, i\[r. Layne? 
A. Naruna. 
Q. How far from Mr. ,Valter 'Waller? 
A. About a half-mile. 
Q. Do you know OliYer Burks, the boy who just testified Y 
A. Yes, sir. 
Q. Are you the one he rc>fers to as "Preacher"? 
A. Yes, sir. 
Q. Mr. Layne, ,vere you standing at the Breeze-Inn Service 
Station there in December when the wine truck and automo-
bile operated by :Mr. Casey ,v aller had an accident Y 
A. Yes, sir. 
Q. "\Vill you tell the court and jury when you first saw the 
automobile operated by j\f r. Walled 
A. '"~ e first saw the car when it came out of the side road, 
ttirned over to the left, ancl went to the rig·ht-hancl side of 
the road, came back to the left-hand side, and-went back to the 
right-hand side and then went over the hill. 
Q. Now, when you say it went over to the right 
page 17 4 ~ and then over to the left and then back over to 
the right, did it go off the hard surface 7 
· A. Yes, sir, it went to the shoulder of the road. 
Q. ·would I be accurate in i;:aying l1e was zig-zaggiu~7 
A. Yes, sir. 
Q. "\V110 were you talking to when tllis lmppcned? 
A. Talking to Burks. 
Q. Oliver Bnrks 1 
A. Yes, sir. 
Q. After he went over tlw hill what did :vou liearf 
A. I hen rel the accident down there. 
Q. Then you went over there? 
A. Yes, sir. 
Q. Was Oliver Burks with ~·ou? 
A. Yes, sir. 
Q. V{hen you got over tlwrr. will you state to the jury wlmt 
yott found wl1en you got there? 
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Q. Who were they helping out of the car? 
A. 1Vhen I got there they were helping Casey, the one who 
was driving. 
Q. He was on the driver's side? 
A. I don't know. They were pulling him out when I drove 
up. 
Q. From what side of the car? 
})age 175 } A. Pulling· him out from the right-hand side of 
the car. 
Q. How long have you known Casey Waller f 
.A. All mv life. 
Q. How iong have you known Ralph Anderson 1 
A. '\Yell, I never knc>w him good until that night. I liad 
seen him there at the service station. 
Q. That is the first time you had known him? 
A. Yes, sir. 
Q. ,vhat was Casey ,valler's condition witb reference to 
the use of alcohol at that time? 
A. I don't know. 
Q. You smell alcohol on him 1 
A. ,v ell, you could smell alcol10l there but .with all them 
broken beer bottles there I wouldn't know where the alcohol 
came from. 
Q. Now, when they got him out of the car what did they 
do with him? 
A. Laid him out on the grass there. 
Q. How long did he lay tl1ere1 
A. I imagine about a half-hour before the ambulance got 
there. 
Q. When the ambulence got there what did he do? 
A. We put him on the sfretcl1er and when we put him on 
the stretcher he !:,l'OJ up. 
page 176 } Q. ,vimt did l1e say? 
A. He asked what li'acl happened and we told 
him he bad had H wreck. 
Q. Just how did he say it7 
A. He just asked "'Vlmt in the hell has happened?" and 
we told him he had had a wreck. 
Q. Then what happened 7 
A. Couldu 't carrv him on the nmbulauce then. 
Q. He wonlcln 't get in the ambulance? 
A. No, sir. 
Q. At that. time did he know wlmt he was doing? 
A. I clon 't know. He didn't seem to . 
Q. Dicln 't seem to know what he was doing? 
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A. No, sir. 
Q. Then what did he dot 
A. Some more boys come along and got him and I helped 
get his daddy and brother and put them in the ambulance, 
put his daddy on the stretcher and his brother got in the am-
bulance and Iris sister-in-law. · 
Q. Did you smell any whiskey on either 011e of them 7 
A. I dicln 't smell any on them. 
Q. Smell anything like alcohol 1 
A. I could smell beer there pretty strong. 
Q. After they went off did you notice the position of the 
truck and the car in the road 1 
page 177 } A. Yes, Rir. 
Q. " 7hat was the position of the truck! 
A. It was laying straight across the road. 
Q. The truck was laying straight across the road! 
A. Yes, sir. 
Q. ·which side of the truck was down on the road! 
A. The left side. 
Q. Left side of the truck on the· road 'l 
A. Yes, sir. 
Q. Now, did you sec any gouged marks in the road there, 
dug out marks 1 
A. Yes, sir. 
Q. "\Vhat caused those? 
A. 1N ell, the mark on the white line in the road was made 
by the brace from the fender of the truck sticking in the hard 
surface. 
Q. The brace from the fender on the truck was sticking in 
the hard surface on the white line7 .· 
A. Yes, sir, and gouged around as far as the truck went. 
Q. And gouged around as f a1· as the fruck went¥ 
A. Yes, sir. ., 
Q. ,vm you look at that diagram, assuming that this is 
the truck and that is the car, and see if that is about the posi-
tion of the car. 
A. Yes, sir, it is. 
page 178 } Q. Mr. Layne, how is .it you know that the 
gouged out mark right on the white line was made 
by the braces of the left runningboard 1 
A. I was there when the truck was pulled up and the tar 
was on the brace. 
Q. The tar was on those braces? 
A. Yes, sir. 
Q. Now then, when was the next time you saw Casey \Va1-
lerf 
0 
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A. I went with Mr. Stanley clown to his brother's house 
afterwards. 
Q. W]iat was l1is condition then 1 Would you say that ]1e 
h~d had anything to drink 'l 
A. He said he had. 
Q. ·what did l1e say? 
A. "\Vell, Mr. Stanley asked him had he had anything to 
drink and he said he had a drink or two before the wreck but 
tbe wreck knocked it out of him. 
Q. Did he say whether or not he had had anything to drink 
af tcr the wreck? 
A. No, sir. 
Q. Did he say how the accident lmppene.cl 1 
A. Mr. Stanley asked l1im the question, how did the acci-
dent hnppen, and he said he didn't know but it happened. 
Q. Diel he say wh~· he clicln 't know? 
page 179 ~ A. No, sir. 
Q. He knew though thut a wreck had happened? 
A. Yes, sir. 
Q. "\Ylrnt was his appearance? How did he appear, normal 
or under the influence of sometlling 1 
A. Well, I don't know. There was something wrong with 
him. 
Q. Something wns wrong with llim 1 
A. Yes, sir, clicln 't seem like he was normal, and he snid 
he was drinking before the wreek. 
Q. Djd he burn the bandap;es on his han<ls when ~-ou were 
with him Y 
A. Not to my knowing-. He was in the back seat and I was 
in the front. 
Q. Did he make any statement about where he had been 
that dav1 
A. No, sir. 
Q. Did he make any statement about where he got fhc 
whiskev or wine? 
A. No, sir. 
Q. At Ow time he made the statement that he had tlw 
whiskey and wine did he appear to you that he knew what lw 
wat,; talking about 1 
A. Yes~ sir, seeme<l like he did. 
Q. ·was he complaining· of being hurt anywhere? 
A. N"o, sir. 
})age 180 } Q. ,vm you tell this jury whether, in your opin-
ion, this rna11 was under the influence of intoxi-
cants or not7 
A. Yes, sir, I would say he was. 
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CROSS EXAMINATION. 
By Mr. \Vatkins: 
Q. l\Ir. Layne, if Dr. Tune, a medical doctor, had examined 
this man some thirty minutes before you saw him and Dr. 
Tune would sav that he didn't think this man was under the 
influence of liq'uor but was suffering from concussion of the 
brain and would go and come, bis consciousness, would you 
_still say that in your opinion he was drunk? 
A. By seeing him before the nccident and after I would. 
Q. In spite of the medical doctor's testimony that examined 
him you would still tell the jury that he was drunk? 
A. I would say ]1e was, yes, sir. . 
Q. You haven't had much experience with people that were 
knocked unconscious and had concussion of the brain 1 
A. No, sir. 
Q. The boy did have alcohol on his clothes, didn't he? 
A. Yes, sir., you could smell it. 
Q. You could smell alcohol, beer and wine, all over the 
place after the truck turned over? 
page 181 ~ A. Yes, sir, you could smell it at the wreck. 
Q. Now, you were standing there at :Mason's 
filling station at the time you say this car came out. \Vere the 
lights burning on it at that time? 
A. Yes, sir. 
Q. The lights were burning, and as it came out it would 
have to go across the road, would it not, to get on Us right 
si<le of the Jrnrd surface? '· 
A. Yes, isir. 
Q. In other words, it would have to make a bend around 
into the highway! 
A. Yes, sir. 
Q. Thnt road there is ahout 18 feet wide, isn't it? 
A. Yes, sir. 
Q. That is about 9 feet on each side of the center line and 
is there a ~ood wide shoulder there? 
A. Yes, sir. 
Q. Now, the colored boy that jui,;t testified here said some-
t11ing appnrently the matter with the gear. Did you detect 
anything the mntter with the gears or him having trouble 
shifting gears, or wns he ha'dng trouble shifting- gears when 
he cnme around 1 
A. Not to my knowing. 
Q. You mean yon didn't see or henr nnythinµ- appnrcmtly 
wrong with the gears Y 
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A. No, sir. . 
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page 182 ~ Q. You were looking at the car the same time 
the colored boy was, weren't you Y 
A. Yes, sir. 
Q. Both of you looking together 1 
A. Yes, sir. 
Q. After the car passed you and cmne around-that road 
comes in right at the filling station, cloesn 't it? 
A. Yes, sir. . 
Q. So when you we1·e standing at the gas tank it passed 
you immediately and started on up the road, didn't it? 
A. Yes, sir. 
Q. And if there was trouble with the gears as this boy 
said you didn't notice un~·tbing about thaU 
A. No, sir. 
Q. How far is it from that filling station to the top of the 
hill? 
A. About a hundred Yards. 
Q. Could you sec the· car good for a hundred yards 1 
A. Yes, sir. 
Q. In spite of the fact that its lights were going the other 
way! 
A. Yes, sir, it wasn't that dark to keep you from seeing it. 
Q. Dark enough to put your lights on, wasn't it 7 
A. Yes, sir, dark enough to put your lights on. 
page 183 ~ Q. What were you doing? 
A. ·wen, I met up with this boy and hadn't seen 
bim for n good while and was starting home. 
Q. You all were just standing there talking? 
A. Yes, sir. 
Q. So when this rar came by and went up the road both of 
you turned around nnd watched it until he got a hundred 
yards up the hill? 
A. Yes, sir. 
Q. You mean tlle colored boy here, the one you are talking 
about, you got up ,vith him and werl! talking to him 7 
A. Yes, sir . 
. Q. How man:',~ times did you ~ee Casey that clay'l 
A. I hacln 't seen him at all until he came around the service 
station. 
Q. Hacln 't seen him at all until he came around the service 
station? 
A. Yes, sir. 
Q. How dicl Mr. Stanley know ~·ou saw him come out of that 
road and drive crooked clown tlle rond? Did you tell him? 
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A. No, sir. 
Q. Vlho did you tell about it first 7 
A. I told Mr. Rosenberger. 
page 184 ~ Q. 'Why did you tell him Y 
A. I don't know. 
Q. You didn't tell Mr. Stanley at all, although yon were 
with him when. be went down to talk to this boy, that you 
saw this boy come out there and drive crooked all over the 
road? 
A. ,No, sir. 
Q. How come you clidn 't f 
A. Well, I just didn't. 
Q. You knew it was ve1·y material. You thought this man 
was drunk, didn't you 1 Didn't you think the manner in which 
lie drove that car a hundred vards before he had the wreck 
was a very material thing Y • · 
A. Yes, sir. 
Q. And yet ~·ou kept silent and you clidn 't tell anybody 
until }lr. Rosenberger came to see you. "'hen did he come 
to see you about this thing? 
A. I don't 1·emember which date it was. 
Q. How long ago~ 
A. It was when thev had the other trial. 
Q. That was way in· the summertime, wa~n 't it f 
A. Yes, sir. 
Q. You mean this thing happened in December and you 
didn't tell anybody about this croo1ced driving until about 
July of this year? 
A. That is right. 
page 185 ~ Q. You clidn 't even tell the officer or anybody 
else. Yon can stand aside. 
RE-DIRECT EXAMINATION. 
By l\fr. Rosenberger: 
Q. You lived next doo1'to ,J{alter Waller and lie is a brother 
of Casey Waller, is tlmt right! 
A. Yes., siT. 
Q. Did Y<?n see him down ther.e at ,this accident that nig·ht? 
A. Yes~ sir. 
Q. Did yon see any bottles in )Ir. ·wailer's car? 
A. No, sir. 
Q. Were there any broken bottles in his car, or ·broken 
glass1 . 
A. I ·never looked in liis ·car, Anderson asked ns not to. 
Casey vValler v. L: E. " 7a1ler H7 
4<lrian f oler. 
Q. Anclerspn a~\qicl yo\1 ppt to 1 
A. Yes, &ir, not to hotlwr his cftr, 
Q. 1\Ir. Anderson didn't waµt anybpdy to botµer his cad 
A. That is right. 
RE-CROSS EXAMlNATIO~. 
By llr. K~tldns: · 
Q. In oth~r worcls, ypu wpre copperatjng with Mr. Anµer-
son in this matter and whatever l1e i;aid was right? 
.A. No, sir, but 1 wasn't going to look in the car when be 
asked me not to. 
The witness stands aside. 
page 186} ADRIAN TOLE:Jl, 
havh1g been first duly swpnl, tpstifies ps follows: 
By 1'Ir. Rosenberger: . 
Q. Y oiw name is i\..dri:m Tpler? 
.A. Yes., sir. 
Q. Adrian, were you riding on the trnck with l\Ir. Anderspp 
the time he l1acl tl1e cQllision down lu~re on qOl 1 
.A. Yes., sir. 
Q. ·what part of the truck were you riding in 7 
A. In the cab. 
Q. On what side? 
A. On the right-hand side. 
Q~ ,Vhp 1\"aS clrhring 1 
A. Mr. Anderson. 
Q. ,vhich way were you going? 
A. \\Te was coming tQ f.-1ynchburg. 
Q. \\'here had you last stqppecl f 
A. Stpppcd in NarttlHl iJt :Pine Qrpve Service Statjon. 
Q. After you left there and headed on toward Rustbnrg 
which side of the road were ~'OU driving on? ' 
.,\.. PriviJ1g on the rjg}1t-hpru:l sicl~~ 
Q. After YQll went clown into a clip ~bout hnJf-,yay h~hv~en 
N~runq anc113reeze-I11n filling station flnd stqrtecl np tlt!J hrcny 
of the 1lill what qid you sec ~pproµphing yoq? 
A. Seen a enr, a Chevrolet ~ar. 
page 187 ~ Q. W1mt side of the road wps the ~nr oq 1 
A. "\Vell, when I seeµ it tlw qrst time it scl'rned 
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to me he was on his side of the road. Then wlien we got up 
a little further I seen him on our side, on my side of the road, 
with two wheels on the shoulder and the other two on the 
road. 
Q. Two wheels on the shoulder on what side of the road 7 
A. On the right-hand side. 
Q. :whose right-hand side? 
A. On the side we was on. on mv side of the road. 
Q. So you were looking sfraight at this cnr coming straight 
into vou with two wheels on the shoulder? 
A. ·Yes~ sir. 
Q. What did you do? 
A. ,v ell, I didn't do nothing. 
Q. ,vimt did ~Ir. Anderson do? 
A. \\Tell, he put on his brakes, started slowing up. 
Q. Then what happened? 
A. After he slowed up he got right on the little knoll-
he was going up the knoll and as soon as we got on top of 
that this car hit us. It swung us around in the middle of the 
road and turned over on my side to the · ground and the 
driver's side up. 
Q. Your side to the ground and the driver's side up. 'What 
part of the Chevrolet car hit ~·ou? 
page 188 ~ A. Rigl1t. 
Q. Hit the rig-lit of the truck or right of the car? 
,T ust take your time and think. 
By the Court: 
· Q. You aren't sea red, a re you? 
A. No, sir. 
Q. ·wen, think and then answer the question, if you know. 
Bv )Ir. Rosenberger: 
·Q. You are no(sure about tl1at, are you? 
A. No, sir, I'm not so sure about it. 
Q. Your truck turned over and you were on the bottom 
side7 
A. Yes., sir. 
Q. Then when ~·on got out of the truck what did you do? 
A. ";,-e got out. Mr. Anderson held the door until I got 
out and tlien when we got out didn't nobocl~, say nothing but 
when we got on the ground the lady said~ '' Somebody get me 
out." 
Q. The lady in the car 1 
A. The lady in tbe Chevrolet car. 
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Q. ·where was she sitting1 
A. In the middle. 
Q. "Tho was sitting beside bet? 
A. I don't know his name. 
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}Jage 189 } Q. "\Y as somebody sitting on each side of her 
her? 
A. Yes., sir. 1 
Q. Se that fell ow behind you, was he sitting there 'l 
A. He was driving and another fell ow was sitting on her 
other side. 
Q. All three of them on the front? 
A. Yes, sir. 
Q. "\Vho did you all get out 'l 
A. "\Ve had to get this other fellow out before we could 
get the lady out. 
Q. And then you got her out 'l 
A. Yes, sir. 
Q. Then what did you lmve to do to get him out? 
A. We lmd to pull the seat out to get him out. 
Q. How much of the seat1 
A. Had to pull it half-way out-had to pull it all the way 
out to get him out. 
Q. Had to pull the seat all the way out? 
A. Yes, sir, he was hung up under the brake or something. 
Q. "Who else was in the car'/ 
A. The old man was in the back. 
Q. Did you get him out? 
A. I tried to get him out but I couldn't get him out so Mr. 
Anderson got him out. 
1mge 190 } Q. ·why couldn't you get him out 'l 
A. He commcmced to say he wanted to go home 
and when I pulled him up he pulled hack from me and pulled 
back down and I told l\Ir. Anderson I couldn't get him out 
and then he got him out. 
Q. "\Vas any bottles in the cad · 
A. Yes, sir., was one or two in there and was a half a fifth 
of whiskey in there. 
Q. "\Vbere was that? 
A. Laying in the back. 
Q. Was that all together or was it broken? 
A. No, sir, it wasn't broken. 
Q. Were there any broken bottles inside of the car? 
A. No, sir. 
Q. Did you sme1l any whiskey on this man behind yon, :Mr. 
Casey Waller? 
1io Suprell!!! Coi1rt of 4ppea.1~ of Virginia 
A.driqn f aler! 
A. No, sir, I didn't smell none~µ him. 
Q. Did you get close to him Y 
A. I helped take him out of the OP,r but I c11,11ght huµ by 
the legs when we took l1im fmt. 
Q. D!d yo» swell aqy w}liskey on &nyhoiJy in the cad 
A. I smelled a little 011 that other fell ow sitting against 
the door, the first one we got out. 
Q. He wii~ in t4e rigJ1t froµt 1 
A. Y ~~' f3ir. 
page 191 ~ Q. You are sure that your truck was 011 Hie 
right-hand si<1e 9f tlw 4ighway i · 
A. Yes, sir. 
By Mr. ·w atkins: 
Q. You know how wide that highway is1 
A. Ko, sh'1 l do:q 't~ Q. How W!cl9 is yo-qr tn1c}r~ 
A. I don't know how wide it is. 
Q. What }{ind of body did t4~t truck hare on it, whqt is 
called a stake body? You know what a stake bodv isi 
A. No, sir. · · • · 
Q1 O~n you tell the jq.ry wI1at kin~l of body the truck did 
have on itT 
A. 1.N ooden body. 
Q. Did it have panels built up out l1ere f Qr cqses qf bottle~ 
to s13t qn, or what! 
· A. Yes, sir. 
Q. How high was it abovp tl10 grounclf 
· A. Yo» mean how high was the trqi:ik from the ground 1 
Q~ TJi,e boqy, l1ow bigµ dj,:J it gQ µp from the groq.nd, above 
your h~ad, abov~ the cab, or wh11.t i 
A. It was above the cab. It 1s·so you can put five c~ses 
high on it: 
Q. You ccrnlcl stack thf.l Cijses up on it? 
A. Yes, sir, five high. 
page 192 ~ Q. How wide did the body come qut over the 
wheels, do you knowi 
A. No, sir, I qjdn't p113af3nre it. 
Q. Did it come out over the wlHiolis ¥ 
A. Yes, sit11 it ~ame out over tl1~ wheels! Q. You don't mean to tell the jury that thi~ tr1Jck driving 
o:ver on the rigllt-hand side of the higb~ay and this car p:ot 
over in tlie ditch and hit the rig11t-hand side of th~ trucK,, dp 
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you? That isn't the way it happened, is it, and knocked you 
from your side of the road up here clear across into the clitchY 
You don't mean· to tell the jury that is what happened, do 
you7 
A. I didn't go over iu the ditch. 
Q. The car didn't either., did it 7 
A. No, sir, the car didn't tum over. 
Q. " 7hich side of your truck was hit 7 
A. The truck was hit on the right front fender. 
Q. Now, the car at tlie time it hit it hit the left front 
fender of the car, clidu 't it 1 
A. I guess it did. 
Q. You saw it setting there, and when it ended up your 
truck was turned over on its side in the direction up toward 
Rustburg, wasu 't iU . 
A. Thnt is right. 
Q. '11urned it over? 
A. Yes, sir, the truck wn:-: turned up on the side. 
Q. Both of them were over on the car's right-
page 193 ~ hand side of the road in the ditch, or were th~·? 
By Mr. Rosenberger: He didn't say it was in the ditch .. 
By l\Ir. Watkins: Let him say where it was. I object to 
being interrupted. 
By l\Ir. Rosenberger: Your Honor, this is twice the ditch 
bas come up and there is no testimony of anything being in 
the ditch and he ought to be fair with the witness. 
By l\Ir. \Vatkins: 
Q. I nm asking you if they clicln 't end up, both of them, 
with the front part of the truck and the front part of the car 
over in the ditch. 
A. \Vasn't in no ditch, it was in the middle of the high-
way. 
Q. In the middle of the highway 1 
A. Kind of oblong-like. 
Q. ,vhat you mean? 
A. This way (indicating). 
Q. ""here was the front encl of the truck, on the harcl sur- · 
face or off the hard surfa<'e 1 
A. It ,vasn 't off and wasn't on. 
Q. ,vas it np in the air? I am talking nhout 
page 194 ~ the front wheels of the truck-you kn~v what 
. front wheels are? 
A. Yes, sir. 
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Q. Were the front wheels of the truck off the harcl sur-
face¥ 
A. It wns on the hard snrface. 
Q. The front wheels of the truck were on the hard surface., 
is that what you say? 
A. Yes, sir. 
Q. How long is that truck? 
A. I don't know how long it is. 
Q. You don't have the least idea Y 
A. No, sir. 
Q. How long have you been riding that truck? 
A. A good while. 
· Q. You have been riding in that truck a good while and 
don't know how wide it is or how high it is and don't know 
how long it is or what kind of a body it lias on it, and you 
don't know where it was when the wi·eck ended up, do you? 
A. I sure do. 
Q. Now, where was the cad ,vas that all the way on the 
hard surface too 7 
A.. Yes, sir. The wheels weren't quite off-right on the 
edge of the road. 
Q. The wheels¥ 
A. I mean the car. 
Q. The car was on the edge of the road f 
page 195 ~ A. Y.es, sir, and I know the truck was sticking 
out a httle further than the car was. 
Q. That would put the front end of the truck off of the 
hard surface, wouldn't it j 
A. Yes, sir. 
Q. "Why certainly, so that is where they both ended up, 
wasn't it, over on the truck's left-hand side of the road? 
A. Yes, sir. 
Q. You say- you saw this car coming and when you first 
i-aw it it was on its proper side of the road ? 
A. Yes, sir, seemed to me it was on that side. 
Q. Now, the car was over the hill there., wasn't it f Did 
you see tl1e car wl1en it came over the hill? 
A. No, I clidn 't see it when it came over the hill hecause 
\VC were down in the bottom. 
Q. It was in one bottom and you were in another bottom 
meeting? 
A. Yes, sir. 
Q. How far were you awa~- from it the fir:-t time you saw 
iU Give me a guess. 
A. A good little ways. 
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Q. Could you give me an estimate on how far you were? 
Do you see a building or anything here that you can point 
-0ut to the jury as being about the distaucc you were from it 
when you first saw it Y 
page 196 ~ A. I would say as far as from here to that 
building· up yonder with the green blinds. 
Q. You mean that red brick building up there 7 
A. Yes, sir. 
Q. '\Vould you say Um~ is 150 feet 'I 
A. I guess so. 
Q. Then how fast was tlle truck going? 
A. '\Ve were going, I would say, anywhere from 25 to 30. 
Q. And had just come down off of one hill, hadu 't you? 
A. Yes, sir. 
Q. And was that the last delivery you had to make 1 
A. No, sir. . 
Q. You were trying to get home then about half-past five? 
A. Y~s, sir. We weren't going fast. 
Q. No hurry to get back to Lynchburg? 
A. No, we liad all the time in the world-no rush. 
Q. But were you taking all the time in the world 1 
A. Yes, sir. 
Q. vVhat time were yon supposed to be back in Lynchburg? 
A. "When we got back. 
Q. '\Vhat ti~e did you usually quit work Y 
A. \Ve usually quit about 5:30 or 6:00 o'clock. 
page 197 } Q. You are telling the jury that this man was 
on his side, came to your side and came back in 
ihe distance of 150 feet, as fast as he was going; that he 
snaked across the road that fast in 150 feet, is that what you 
:a re telling the jury 1 
A. I don't know. 
Q. AU right, I don't pelieve you do either. You may stand 
Bside. 
The witness stands aside. 
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SERGEANT L. L. STANLEY, 
recalled, testifies as follows: 
DIRECT EXAMINATION. 
By 1\fr. Rosenberger: . 
Q. Mr. Stanley:, did Mr. Casey \Valler make any statement 
to you about the use of intoxicants after the accident! 
A. No, sir. The only statement he made to me with refer-
ence to the drinking was naturally after the accident because 
I didn't see him until after the accident. 
Q. When you saw him after the accident did he say whether 
or not he had had anything to drink after that! 
A. He said he hadn't; that he had been to Lynchburg ancl 
drank some wine and beer and not being used to it it affected 
him so it went all over him and he dicln 't know 
page 198 ~ what happened. I said, ''In other words, you 
can't tell me how the accident happened or any-
thing in reference to iU" and he said, "I don't know how it 
happened." 
Q. Did he say whether he had had anything to drink after 
the accident happened 7 
A. He didn't tell me anything about drinking after the- · 
accident. The statement he made to me be had been to 
Lynchburg and drank some before tl10 accident. 
Q. ''ilas he conscious at that time? 
A. He was conscious from the time that I saw him until I 
left him in Lynchburg. 
Q. Conscious all the time 1 
A. Yes, sir. 
Q. Have you had enough experience with drunks to know 
the difference between a man drunk and a man that is sick? 
By Mr. ,vat.kins: ,ve object. , 
By the Court: Ask him if he can tell when a man is drunk. 
By Mr. Rosenberger: 
Q. Can you tell when a man is drunk T 
A. Yes, sir. 
Q. Have you seen them drunk? 
A. Yes, sir. 
Q. You are an enforcement officer of the State 
page 199 ~ Highway Department T 
A. Yes, sir. 
Q. Can you tell the difference between a drunken man and 
a sick manf 
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Q. ,vhat, in your opinio1i, was the condition of Casey Wal-
lcr 1 
A. No question in my n1ind, tbf) man wasn't dmuk, 
Q. No question in your mind he was or was not drunkJ 
A. He was drunk, 
By Mr.- "Watkins: 
Q. Mr. Stanley, you are not a medical doGtori 
A. No, sir, I am not. 
Q. You never studic,>d medicine! 
A. Never did. 
The witness stands aside. 
page 200 ~ RALPH ANDl!JRSON, • 
liaving been first duly sworn, testifies as f Qllows: 
DIRECT EXAMINATION. 
By :Mr. Rosenberger: 
' · Q. You are Mr. Ralph AndeJ'son t 
A. Yes, sir. 
Q. \Vere you dl'iviug the tmck about wbkh we have been 
talking-1 
A. Yes, sir. 
Q. What did you have on thq h'uck? 
A. Empty beer bottles. 
Q. No wine whatsoeved 
A. No wine whi\tsoever. 
Q. '\Vl1ere had you last stopped? · 
A. Naruna., Pinc Grove Service Stati011, about block clown 
from Naruna station. 
Q. On the Brookneal side! 
A. Yes, sir. 
Q. You were then driving fo1· Virginia Wine Companyl 
A. Yes, sir. 
Q. How long had you been driving for them] 
A. I think I went to work for them in September, if I am 
not mistaken. 
Q ... What other cx1lerienoc,> of truck driving lulCl you had r 
A. In the army. · 
page 201 ~ Q. For 110w long in the army? 
A. Three years and four clays over!;:ons, forty-
two months total. 
126 Supreme Court of Appeals of Virginia 
Ralph .Anderson. 
Q. "What did you drive over there? 
A. Tanks and trucks over there, Six-by-Six trucks. 
Q. Tell me what a sLx-by-six truck is? 
A. Only an ordinary truck, only the army called them six-
by-six, a little larger than the truck I was driving. 
Q. You were experienced in handling trucks? 
A. Yes, sir. 
Q. You stopped at Pine Grove station and then were go-
ing on into Lynchburg? 
A. Yes, sir. 
Q. About how l1eavy is that truck loaded with empties? 
A. I would say about eight or nine thousand, truck and 
load. 
Q. That is an estimnte? 
A. Yes, sir. 
• Q. " 7hat side of the road were you driving on as you came 
along? · 
A. On my right-lmnd side. 
Q. After you passed Naruna and headed up toward Breeze-
Inn service station did vou see this automobile 
page 202 ~ approaching? · 
A. Yes, sir, just before I went into the dip. 
Q. Wbere was he? 
A. He was on my side. The fit.at iime J seen ]1jm Jw was 
ov-e11 tlie v."hi(le line but B&t--fullv-I mean his fonr wheels 
wasn't, and wl1en we come to the top of the dip when he llit 
me he·was over i~-dirt with two whee]s-
Q. Over on the dirt on what sideY 
A. My side, and he hit me . He hit me right 
on the front end whe1 d to cut back. 
Q.' On the front en of what part of your truck? 
A. Right-hand side, the front fender. 
Q. "\Vlien he aimed to cut back? 
A. He cut his wheels just as he hit, just before, I think. 
'f he front end swung just as he hit. 
Q. The front end swung as he hit 1 
A. Yes, sir. 
Q. "\Ybere was the damage to llis cart 
A.__Left Ji~ side. 
Q. "What lmppened to your truck? 
A. ·well, when he Jtit it went up in the air, swung around 
and fell on its rigl1t-hand side. · 
Q. Your truck did? 
A. Yes, sir. 
Q. Fell over on what side of the truck? 
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page 203 ~ Q. ·wm you look at this diagram that Officer 
Stanley made and hold it up to the jury and tell 
them whether or not that is about the position of the car and 
the truck after the accident 7 
.A. I would say it was, sir. 
Q. Was your truck on the hard surface? 
A. Them front wheels, I am not sure n bout them, but I 
think the front wheels were prncticalfy on it-may have been 
lmlf off of it, the front wheels. 
Q. The front wheels may have been half off¥ 
A. Yes, sir. The back of it was still across the white line, 
about three feet of it, and it has an eight foot bed, I think. 
Q. The back of your truck was still across the white line 
on what was your right-hand side of the highway! 
A. Yes, sir. 
Q. Where was the car? 
A. The car was across the road hung to the truck and the 
11ind end came around and bottles fell on the bind end, didn't 
any bottles fall on the inside. 
Q. ·was the car still on the hard surface? · 
A. Yes; sir. · . 
Q. After you got out who was the first person wbo said 
-anything to you? 
A. The young lady. 
Q. ·what did she say? 
page 204 ~ A. She asked would somebody help her out. 
Q. ,vhat did you all do 7 
A. Well, we had to get her husband, that fellow over there, 
we had to get him out before we could get her out. • 
Q. 'Where was· he 7 
A. He was on tl1e front snat on the right-hand side. 
Q. ·was it three people on the front seat? 
A. Yes, sir. 
Q. And this man here was on the right front? 
A. Yes, sir. 
Q. And then the lady was in the middle? 
A. Yes, sir. 
Q. And this gentleman, Casey Waller, was driving'/ 
A. He was the driver. 
Q. Got Mr. L. E. Waller out first and then the lady', 
A. Yes, sir. 
Q. Then what did ~'on have to do to get that man out, 
A. Had to loosen tl10 seat to get l1im out. His foot was 
hung around the pedal and we tried to get him out. 
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Q. Did you see any bottlos i:uside of the cad 
A. Yes, si:r, a gin bottle with ~ very little in it. 
Q. A gin bott1e Y 
A. Yes, sir, a gin bottle. 
· Q. What else f 
page 205 ~ · A. A whiskey bottle I would say practically 
half gcme. 
Q. Did you see nl\y other bottl~s in there 1 
A. I coul@'t say I stlen ~ny other bottles, no, sir. 
Q. "\Vere there any broken bottles in there 1 
A. No, sir~ no broken glass in the car. 
Q. Did any of your beer bottles go in the car Y 
A. No, sir. , 
Q. Can yo"Q. tell the difference in beer bottles and whfskey 
bottles like ~fr. Waller can! 
A. I didn't see anything that looked to me like a whisl<ey 
bottle broken. 
Q. The ones you saw in the car were not broken Y 
A. I cleaned up the road and l ·didn't see anything that 
looked like a whiskey bottle. I had all the glass to get up. 
Q. You had to get the glass up f 
A. Yes, sir. · 
Q. Now, after you got Mr. ·waller out there on the road 
what did he do when the ambulance came, ~- Casey Woller 1 
A. Well, he jumped off of the stretcher and s~id cithcr 
"Hell, yes, I'~' or "Hell, 1101 I won't go", I~ 
which it was. 
page 206 ~ Q. He didn't get in the ambulance! 
A. No, he run back and grabbed the youvg lady 
and she h~d a cut below the knee, he grabbed her up aud told 
her not to get up and she said something about her leg hurt-
ing her. 
Q. And he pulled her up 7 
A. Yes, sir. 
Q. Did you smell anything o:p him f 
A . .J.. couM swe11 whiskev. ye$<' 
Q. How did he appea1· 1o you to be with reference to the 
use of intoxicants Y 
A. I would say be wns drinking pretty beavy. 
Q. You would say ht> was drinking heavy T 
A. Y~s, sir, all of tlieni I eould smell it on but the young 
lady. I don't know whether she was drinking or not. I could 
smell it on the otherR. 
Q. You could smell it on all the men in the car! 
A. Yes, sir. 
Q. " 1bere was the banjo 1 
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A. In the back seat. 
Q. \Vas in the back seat¥ 
A. Yes~ sir, a broken banjo. 
Q. Was any damage to the left front o( your trurk 1 
A. No, sir. 
Q. "\Vas that headlight broken 1 
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A. No, sir, it waii still burning. 
page 207 ~ Q. "T\1at did the older gentleman in the back 
seat have to say? 
By Mr. "\Vatkins: "\Ve object. 
By the Court: Objection sustained. 
By l\Ir. Rosenberger: He testified he was unconscious. 
By the Court: Then ask him if he was consciom~. 
By Mr. Rosenberger: 
Q. ""\Vas he conscious 7 · 
A. Yes, sir, wusn 't any of them knorked unconscious except 
Casey ,v aller. 
Q. In ot]ier words, the older gentleman was conscious and 
L. E. ,v aller was conscious nnd all of them knew what they 
were doing except Casey ""\Vallor 7 
A. Yes, sir. I took them out of the car and they were 
conscious and if they didn't know what they were doing it 
was because they were drinki&~· 
Q. How fast were you driving when the automobile hit 
you7 · 
A. as ractically at a sto . "\ r sturtecl down the 
grade he was over on my sic e nu therefore I begun to slow 
up not knowing what I would meet when I got to the top of 
the dip. • 
page 208 ~ Q. \Vhen you got up to the top you snw he was 
still on your side f 
A .. Yes, sir. 
Q. That is when you applied more brakes 1 
A. Yes, sir. I was practically to a stop anywny. It 11it 
pretty quick when I got on top of that knoll. 
Q. Hit about on tlrnt knoll t 
A. Yes, sir, just about the top of it. 
Q. Now, when he hit your trnrk which way did hl' knock it? 
A. Across the road. ,vhen he bit like that the front end 
of my truck reared up. That is what throwed it around. By 
him hitting it with his wheels cut gave the truck swing enougl1 
to throw it over. 
Q. Turnecl it around and across the road? 
A. That is right, sir. 
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CROSS EXAMINATION. 
By Mr. Watkins: 
Q. Mr. Anderson, you say you stopped at Pine Gro,·e and 
made your last delivery? 
A. No, sir, it was a pickup: not a delivery. 
Q. You made your last pickup there t 
A. No, sir, I had more to pick up corning in but that was 
the last stop I made before the accident. 
Q. Where were yon going to stop next 7 
A .. Breeze-Inn. 
page 209 ~ Q. So you had come down from Naruna there, 
downgrade down a pretty long grade 7 
A. It is not such a grade there. 
Q. It is a fairly good little grade? 
A. It is not much of a grade. · 
Q. When you got to the bottom of the dip-
A. (interposing) You talk like its an awful bottom. Its 
not much of a bottom. 
Q. Can you see n car from there? 
A. Not from the bottom of the dip. 
Q. Now, you spoke of seeing him when you w_ere at the 
bottom. 
A. I didn't say I saw him at the bottom. You got my state-· 
ment wrong. 0 Q. I am trying to get your statement clear to see what you 
did say. Now, what did you say? You said when you WP.re 
at the bottom you saw him some place. 
A. I said before I got down to the bottom I saw him. 
Q. Before you got to the bottom Y 
A; I don't think I brought the statement in like that. I 
snid ·when I first saw him he was crossing the road; that he 
was over on my side partly, and the next time I saw him he 
was over on my side and when I went down and come up I 
applied brakes because I didn't know what I was 
page 210 ~ meeting on top of the grade. 
Q. That is what I want to get straight. You 
went down the depression there after you left N aruna, didn't 
. youY 
A. Yes, sir. 
Q. ·was he at that time over beyond the other side of the 
depression~ 
A. Over beyond where we hit at. 
Q. Top of a little rise there in the road. You might not 
cnll it a hill but you can't see over it, can you? 
A. No, sir. 
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Q. "When you .are down in the depression in the road you 
-can't see a car after it go C's over that other thing on the other 
side of the knoll all the wny, can you Y 
A. Can't see all the way, no, sir. 
Q. Now, I understood you to say before ~rou got down in the 
depression you .saw his car coming, is that right f 
A. Yes, sir. 
Q. Then his car must have been not only over th~ knoll but 
must have been beyond the other depression up there, wasn't 
iU 
A. I snw him directly after he topped the grade there at 
Breeze-Inn service station. 
Q. Now, the top of the first grade after you pass Breeze-
Inn filling station is about a hundred yards from 
11age 211 } the station, isn't it, .about a hundred yards from 
the station as you go to Brookneal? 
A. Yes, sir. 
Q. From Mason's filling station to the place of accident is 
a fraction of a mile, almost a mile, isn't it 7 
A. Pretty close to it. 
Q. ,vhen you pass that station you go up a grade going to. 
Naruna 1 
A. That is right. 
Q. And the top of that first grade is about a hundred yards 
from the station, isn't it7 
A. I don't know how far it is. 
Q. ,vben you go over that little grade don't you go clown 
in another little depression 7 
A. A very little depression. That second depression there 
·don't hide a car. 
Q. I am coming to that a little later hut I am asking about 
the road now. Yon go over the first one, tllen down into a 
little depression 7 
A. Yes, sir. 
Q. Then )'Ou go up a little l1igh place? 
A. Yes, sir.' 
Q. Aud on top of that second high place is where tlmt thing 
happened, isn't it? 
A. Yes, sir, just about the top of it. 
page 212 ~ Q. Now., after you go to the scene of the ar.ci-
dent vou go clown a gracle to another depression 
and then up anoti1er grade and up in Naruna, don't you1 
A. Yes, sir, but tllere is another one of those little dips 
before you get to N aruna. 
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Q. Now, whe~ you were comin~ down this grade over there 
before you entered this depression immediately bcf ore you 
got to where the accident happened you said you saw his car 
coming the other side of that knoll 1 
A. I saw him coming when he topped the knoll at Breeze. 
Inn service station. 
Q. That would be nearly a quarter of a mile away, wouldn't 
iU 
A. I would say it would be. 
Q. In other words, you saw llis car coming a quarter of a 
mile away and could tell which side of the road it was on f 
A. Naturally. 
Q. Did you lmve your. lights on 7 
A. Yes, sir, I always put mv lights on before it gets dark. 
Q. You could see the mark f u the road a quarter of a mile 
away over the hill? 
A. It wasn't 'dark. 
Q. \\That did you have your lights on for 1 
A. All cars put their lights on before dark. 
page 213 ~ Q. \Vas it dark l'nough to put 1ights oi1? 
A. Everybody had them on but you could see. 
Q. You tell tho jury you could see he was driving on your 
side of the road a quarter of a mile away¥ 
A. I didn't say a quarter of a mile but I described the dis. 
tance. I won't say just how fur it is, but I suw him from 
there. 
Q. As a matter of fact, don't. you know when you a1·c down 
in this depression and the other car approaching is in the 
other depression you can't see it Y 
A. From that depression I was coming out of just before 
he hit me you can't see. 
Q. You were coming up one grade and he was coming over 
the to}!? 
A. He had done come over the top. 
·Q. You all hit thl'rc about the top, didn't youf 
A. We hit at the top of one of them. 
Q. That is what I am talking about. Wl1en 'he wns coming 
u~ on this side of the grade you were coming up the other 
side. 
A. That is right. 
Q. And you met about on top of tlie grade, dicln 't you¥ 
A. We met on top of it. 
Q. So you couldn't i,;ee whjch side he was driving on until 
his car got np there close enough and your truck 
page 214 ~ got close enougl1 for you to see each other. 
A. From tl1e driver's seat of tlic truck yon r:m 
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see it before it gets to the top of the grade. The grade is not 
that high. 
Q. Now, how fnr apart were you when you saw him on your 
side of the road just before the collision 1 
A. That is hard to judge. 
Q. About how many seconds did you see him before the 
collision happened 1 
A. ··wasn't many seconds. 
Q. You wouldn't like to tell me the distance f 
A. I wouldn't like to call the number of seconds or feet, 
~ut something in the neighborhood of from here to that bnild-
mg. 
Q. Which one., the first one Y 
A. No, sir, the next one. 
Q. ,voulcl you say that is about 150 feet away? 
A. I would say 125 feet. 
Q. In other words, when he was 125 feet away from you 
is when you saw him on your side of the road 7 
A. Yes, sir. 
Q. I believe you told l\Ir. Ho~enberger he was o,·er on 
\"'Our side of the road with his wheels off of the hard. surface. 
· A. That is right. 
page 215 } Q. And that you cut down your speed! 
A. Yes, sir. 
Q. Did you tum to the left-hand side of the road? 
A. That wouldn't be driving sense. 
Q. Did you turn over to your lefH 
A. No, sir. I stayed on my 1,ide of the road. 
Q. \Vent straight the way you were going¥ 
A. No way for me to go except take a fiv.e foot bank. 
Q. You didn't turn to the right or left¥ 
A. No, sir. 
Q. Still on your side of the roncl wl1en you hit him? 
A. Yes, sir. 
Q. How wide is your truck from wheel to wheel? 
A. From wheel to wheel is six feet. 
Q. The road is 18 feet wide and the mark in the center 
there is nine feet from either side. In other :words, if your 
wheels were near the ,center your ri~1t \\:heel~ would be within 
three feet of the right-hand edge of the Jiard surfaee? 
A. Yes, sir. 
Q. That is where you tell the jury you were driving, within 
three feet of your side of the roaM 
A. I was over on the ed~e of my side of the 11oad. 
Q. \Vhcn he hit you? 
A. Yes, sir. 
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Q. And you are telling the jury he got clear off 
page 216 ~ the hard surface and hit you on that side1 
A. Yes, sir. 
Q. That is your statement of how it happened? 
A. Yes, sir. 
Q. I believe you also stated that your truck weighed eight 
or nine thousand pounds. 
A. Yes, sir. 
Q. You know how much a Chevrolet, '36 model, weighs? 
A. No, sir. 
Q. Don't you know it weighs about 2,500 or :3,000 pounds? 
A. I don't know what. they weigh. 9. Don't you know, as a matter of common knowledge~ they 
weigh around 2,500 or 3,000 pounds? 
A. Something like that. 
Q. And you tell the jury that a 2,500 or 3,000 pound 
Chevrolet came off the hard surface on your right-hand side, 
ran into the side of your truck so hard it knocked all that 
weight up in the air and turned the truck over and carried it 
clear across an 18 foot highway and the front wheels ended 
up over on the dirt on his side of the road Y You are telling 
the jury it happened that way'l 
A. I don't know if I told the jury the front wheels were 
on the dirt. 
Q. Didn't you say that? 
A. I said I wasn't sure about whether they 
page 217 } were on the dirt. 
Q. Are yon or not sure now where the front 
wheels of your truck ended up? 
A. I told you I wasn't sure it was on the dirt. 
Q. It was on this car's right-hand side of the road the 
way he was going 7 
A. That is right. 
Q. And the car ended up over there too? 
A. Yes, sir. 
Q. All the injury was on the left-hand front wheel ancl 
front end of the car, weren't they? 
A. That is right. 
Q. And all your injuries were on your right-hand side 1 
A. That is rigl1t. 
Q. Your truck made the marks in the road, dicln 't it? 
A. Yes, sir, the fender bmct>s mnde it. 
Q. I understood yon to say tl1e front wheels of your truck 
were off the hard surface. Are you mistaken now 7 
A. I didn't say it was off. I never told yon. that. 
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Q. You say you are not certain7 
A. I told you that at first. 
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Q. You say you are not certain about that. Then you don't 
1.,iow exactly where they weref 
A. I know about where they were. 
page 218 } Q. ,vhat is the wheelbase of your truck, tl1e dis •. 
tance from the front wheels to the back wheels Y 
A. Some 12 feet, isn't it? 
Q. I don't know. Do you lmowf 
A. No, sir, I couldn't say for sure. 
Q. Can you give the jury your idea 7 
A. I can give them an idea of 12 feet. 
Q. ·what kind of truck was it? 
A. Ton and a half Chevrolet, 1940 or 1941 modeL 
Q. And you would estimate the wheelbase to be about 12 
feet7 
A. Yes, sir. 
Q. How wide would you say the body was on that truck! 
A. I think about seven feet. 
Q. Kind of stake body t 
A. Stake body, that is what it is. 
Q. Now, you looked in that car, did vou 7 
A. Yes, sir. · 
Q. You told the Layne boy not to look in there? 
A. I told him not to fool around it. 
Q. Why? 
A. Because they went and got this man's brother ·and I 
didn't want anvone around it until the law came. His brother 
wa'nted ,somebody to get tl1e whiskey out. 
page 219} Q. You are tening the jury that Waller's 
brother wanted somebody to steal something out 
of the cad 
A. ,v anted him to take the whiskev out. 
Q. ,vhy are you making that cl1argc? 
A. I just made a statement. 
Q. You are saying they wanted somebody to steal the 
whiskey out. 
A. In other words, wanted to take the whiskey out. Does 
that sound better? 
Q. Did you hear them say that? 
A. Yes, sir. 
Q. ·who said it 7 
A. His brother, the one tl!at they was up at the house of. 
Q. Said be wanted somebody to take the whiskey! 
A. Wanted one of tbe boys around the wreck to get it. 
Q. You wouldn't let Layne look at it? 
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A. I wouldn't let anybody look. 
Q. You are the only one that looked Y 
A. No, sir, I won't agree to that because somebody got one 
bottle out. 
Q. You were the only honest man in that crowd'l 
A. I didn't say tllat I was more honest than anyone else. 
Q. All the rest of them wanted to steal 'l · 
A. I didn't say the rest of them wanted to steal. 
Q. You were the only person around there that 
page 220 } you could trust 'l 
A. You can't trust anybody around a wreck. 
Q. You were the only man that looked in there! 
A. No, sir, I wan't the only man that looked in there. 
Q. You say all of those people were conscious and kne,•.r 
everything that went on Y 
A. All but this fellow right here (indicating Casey Wal-
ler). 
Q. Did you hear the old gentleman from the witness stancl 
testify he was knocked unconscious and didn't remember any-
thing? 
A. I did. 
Q. You tell the jury that you know b~tter than this old 
gentleman'l 
A. I know he wasn't unconscious. 
Q. How do you know? 
A. I got him out of the car. . 
Q. 'Do y-0u know whether a man can sometimes talk and 
walk and look normal and not remember anything he does 1 
A. Well, common sense will 1ead you in the light of things 
like that. 0 
Q. Do yon know 'l 
A. In my estimation he wasn't unconscious. 
Q .. That is yonr eirtimation and you tell t11e jury 
page 221 } you knew better than this old man bis condition 1 
I • 
By M:r: Rosenberger: I ,object to this line of examination 
on the ground it is arg-umentative. 
By the Oourt : Gentlemen, don't ask argumentative ques-
tions. 
By Mr. ·w atkins: 
Q. Casey v.,r aller was knocked unconscious. Ile was Irnoclcc<l 
out, wasn't he'l · 
A. Yes, sir. 
Q. And yet you told the jury there in your opinion i1e was 
drunk or under the ,influence of whiskey. 
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A. That is right. I could smell it. 
Q. You could smell it 'I 
A. Yes, sir. 
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Q. And a man who has been knocked unconscious and the 
doctor says he was coming and going still you tell the jury 
he was .drunk 1 
A. I didn't say he was drunk. I said he ltad on his breath 
the odor of alcohol. 
RE-DIRECT EXAlHNATION. 
By l\Ir. Rosenberger: 
Q. l\Ir. Anderson, l\Ir. \Vatkins has asked yon about this 
3,000 pound car turning over the 9,000 pound truck. Tell him 
how fast the 3,000 pound car was traveling when it hit the 
9,000 pound truck. 
page 222} By Mr. ,Yatkins: I object to that. It is en-
tirely new matter. 
By the Court: Objection overruled. 
By Mr. Rosenberger: 
Q. Answer the question. 
A. I would say lle was going 40 or 45 miles an hour. 
By l\Ir. Watkins: 
Q. What are you basing yom· estimate on 7 
A. On the time he got to me. 
Q. You saw him coming, approaching you, and you were 
running, approaching him? · 
A. Yes, sir. 
Q. And that was just your idea l1e was running about 40 
miles an hour? · 
A. Yes, sir. 
Q. What is the speed limit nt that place7 
A. The speed limit, I guess, is 50 miles an hour. 
The witness stands aside. 
Bv 1Ir. Rosenberger: The defendant, Ralph .Anderson, 
rests. 
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page 223 ~ C. R. NEHER, 
, having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Perrow: 
Q. Are you affiliated with the Virginia ,vine Company'l 
A. I am President of it. 
Q. That is a Virginia corporation, is it not? 
A. That is right. 
Q. Mr. Neher, the Virginia Wine Company owns the truck 
that was involved in this accident., does it not 7 
A. Yes, sir. 
· Q. Do you know the weight of the truck emptyY 
A. 5,500 pounds. 
Q. Do you know or would you estimate the weight of the 
truck with a load of empty beer bottles such as was on there 
on this occasion 7 · 
A. Well, from the account which was made of the empties 
they should weigh around about 6,500 pounds, the empties. 
Q. In other words, the weight of the empties on the truck 
at that time, and the truck together, will weigh about 12,000 
pounds'l 
A. That is right. . 
Q. Wbere was the aamage to your truck, Mr. Neher? 
A. It was on the right-hand front. 
page 224 ~ Q. Could you be a little more specific than that? 
A. Well, all of the front right-hand fender and 
light and that side of the grill was mashed in. 
Q. Supposing this tablet was the truck, the damage was 
over here on this right front 'l 
A. Yes, sir. , 
Q. Was there any damage to the Iert of vom· truck? 
A. No, sir, the lights weren't even broken out of thP. head-
light. 
Q. There was no damage to the left of the truckf 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Watkins: 
·Q. You know what the wheelbase of tl1e truck is? 
A. About 142 inches. It was a ton and a half truck. 
Q. You know how ,vide the body was 7 
A. 86 inches. 
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By Mr. Perrow: 
Q. That is approximately seven feeU 
A. A little over sev~n feet. 
Q. And the wheelbase is approximately 12 feet f 
A. That is right. 
The witness stands aside. 
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By Mr. Pen-ow; The defendant, Virginia 1Vine Company, 
1·ests. 
End of all testimony. 
page 225} Note: At tllis point the jury was excused until 
tomorrow rooming, Oetober 25th, 1946, at 10 :00 
. o'clock A. M. 
By l\Ir. Rosenberger: If your Honor please, the defendant, 
Ralph Anderson, by counsel, renews l1is motion to strike the 
;plaintiff's evidence on the ground that there is no credible 
evidence to support a verdict against the defendant, Ralph 
Anderson, and even if the jury returned a verdict against him 
it would be the duty of the court to set it aside because it 
would be contrary to the law and the evidence and without 
evidence to support it. 
By the Court: Motion overruled. 
By Mr. Rosenberger: The defendant, Ralph Anderson, by 
eounsel, objects and excepts to the action of the court in over-
ruling his motion to strike the evidence for the reasons stated. 
· By 1\Ir. Watkins: The defendant, Casey ·waller: at the 
-conclusion of all of the evidence, renews bis motion to strike 
the evidence on the ground that the evidence is insufficient 
as matter of law to show that he was guilty of 
page 226 ~ any gross negligenee which proximately caused 
the accident. 
By the Court: Overrnlecl. 
By Mt. ·watkins: \Ve except to the ruling of the court. 
Jlage 227} Note: Court met pursuant to adjournment at 
10 :00 o'clock A. Jf.1 October 25th, 1946. 
Same parties present ns be1·etofore noted. 
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IN CHAMBERS. 
By the Court: The Court grants instructions lettered AY 
C, D and E as offered by counsel f 01· the plaintiff. 
The Court denies Instruction F, as offered by counsel for 
the plaintiff, but gives Instruction lettered F-X as amended 
by the court. 
The court denies instructions lettered G, H and I, as offered 
by counsel for the plaintiff. . 
Tlie court grants instructions numbered 1, 2 and 3 as of-
fered by cou)lsel for the defendant Casey Waller. 
The court grants in!'l-trnctions designated 1-B, 1-E ancl 1-H 
as offered by counsel for Virginia ,Vine Company and Ralph 
Anderson. 
The court denies instructions 1-A and 1-B as offered by 
counsel for the Virginia Wine Company and Ralph Anderson 
because Instruction 1-D embraces all the matters contained 
in Instruction 1-A except the first sentence of Instruction 
1-A. 
page 228 ~ The coul"i grants Im1truction 1-A plus D in lieu 
of Instructions 1-A and 1-D as offered because 
the instruction contains all of the matters embraced in In-
structions 1-A and 1-D. 
The court denies Instruction 1-C, as offered by counsel for 
Virginia Wine Company and Ralph Anderson, and modifies 
the instruction and grants it as modified as Instruction l-C-1. 
The court denies Instruction 1-F~ as offered by counsel for 
the Virginia \Vine Company and Ralph Anderson, but modi-
fies the same and gives the instruction as l-F-1. 
The court denies Instruction 1-I, as offered by counsel for 
Virginia Wine Company and Ralph Anderson, but modifies 
• the same and grants the instruction as modified as l-I-1. 
· The court denies instructions 1-J, and 1-K, as offered by 
counsel for the Virginia Wine Company and Ralph Anderson. 
page 229 ~ Plaintiff's Instruction A (Granted): 
"The Court instructs the jury that if you believe from a 
preponderance of the evidence that Casey ·waller was guilty 
of gross negligence in tl1e operation of his automobile nt the 
time and place mentioned in the notice of motion herein, nm] 
· that said negligence was the sole proximate cause of the in-
juries of which plaintiff complains then you should find for 
the plaintiff against Casey Yv aller only, unless you further 
believe that the plaintiff was guilty of contributory negli-
fence. 
''You are also instructed that if you believe from a pre-
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ponderance of the evidence tbat Ralph Anderson was guilty 
of negligence in bis operation of the tru<'k of the Virginia 
,Vine Company at the time and place mentioned iu the notice 
of motion herein and that said negligence was the sole proxi-
mate cause of the injuries of which plaintiff complains, then 
you should find for the plaintiff against Virginia ·wine Com-
pany and Ralph Anderson only, unless you further believe 
that the plaintiff was guilty of contributory negligence. 
"And you are further instructed that if you believe from a 
preponderance of the evidence that Casey ,Yaller was guilty 
of gross negligence in the operation of his automobile which 
proximately contributed to the injuries complained of and 
that Ralpl1 Anderson was guilty of negligence in 
page 230 ~ his operation of the truck of the Virginia vVine 
Company which proximately contributed to the 
injuries complained of at the time and pluce mentio11ed in the 
notice of motion herein and that their suid negligence con-
curred and wus the proximate cause of the injuries of which 
plaintiff complains, then yon should find for the plaintiff 
against Casey \Valler, Virginia \Vine Company and Ralph 
Anderson, unless you further believe that the plaintiff was 
guilty of contributory negligence." 
By Mr. Rosenberger: 'l~he defendant, Ralph Anderson, by 
counsel., objects and excepts to the action of the court in giv-
ing Instruction .A. on helmlf of the plaintiff on tlle gTounc1 
that the instruction fails to state the fourth alternative Hrnt. 
the jury might return a verdict for the defendant, Ralph An-
derson, or the Virginia \Vine Company, :md it should so con~ 
tain that alternative because it is a peremptory instruction 
and the instruction as presently written indicates that the 
court's opinion is that the plaintiff should receive a verdict 
against some one def endunt. 
By l\Ir. '\Vntkins: The defendant, Casey ·waller, by comi-
sel, objects and excepts to tJ1e action of the court in giving 
Instruction A on the ground that there is no e,·idence to sup-
port said instruction as to Casey '\Ya Iler, and on 
page 231 r the further ground that the same is confusing in 
the statement of the law. 
Plaint-iD''s ln.sfructivn C (Granted): 
"The Court instructs the jury that the negligc•nec of rhe 
driver of an automobile is uot imputed to one riding with him 
as a guest; but nevertheless it is the duty of such guest to use 
ordinary care for bis own safety." 
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By Mr. ,v atkins: Counsel for the defendant, Casey Wal-
ler, objects and excepts to the action of the court in granting 
Instruction C on the ground that the same is an incorrect. 
statement of the law as applied to this case. 
· By l\Ir. Rosenberger: The defendant, Ralph Anderson, ob-
jects and excepts to the action of the court in granting plain-
tiff's Instruction C on the ground that the facts and circum-
stances in this case show evidence that the plaintiff was driv-
ing his automobile in a zigzag manner about a· quarter of a 
mile from the scene of the collision and this is also evidence 
that he was under the influence of alcohol. ,vith these facts 
in the case it is highly JJrcjudicial to tell the jury that the 
guest in the automobile woul~ not be barred from 
page 232 ~ recovering because of this kind of negligence. 
Plaintiff's Instruction D (Granted): 
. "The Court instructs the jury that gross negligence is that 
degree of neg.ligence which shows an utter disregard of pru-
dence amountmg to complete neglect of the safety of another; 
that there is no sharp, well-defined dividing line between 
simple negligence and gross negligence, and that the distinc-
tion is one of degree.'' 
By Mr. "r atkins: The defendant, Casey ,v aller, by coun-
sel, objects and excepts to the action of the court in giving 
Instruction D, on the ground that there is no evidence to sup-
port same, and on the further ground that said instruction 
is confusing in that it undertakes to tell the jury that there 
is no well-defined dividing line between simple negligence 
and gross negligence. . 
By l\:lr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the action of the court in grant-
ing Instruction D on the ground that it is an abstract state-
ment regarding gross negligence which is not an all-inclusive 
definition and it is therefore prejudicial. It is particularly 
prejudicial because of the fncts and circumstances 
page 233 ~ obtaining in this case since the definition of gross 
negligence may he applica blc in part of the facts 
of this case. 
Plaintiff's Instruction E (Gra11ted): 
'' The Court instructs tlie jury that, if they sl1all believe 
from the evidence that the plaintiff is entitled to recover 
damages, then, in estimating the damaA"es sustained by him, 
they Rhould take into account the bodily injuries sustnined 
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by the plaintiff, the mental suff-ering, the pain undergone, the 
effect on the health and nervous svstem of the sufferer accord-
ing to its degree and its probable duration as likely to be. 
t~mporary or permanent, or such of them as they believe from 
:a preponderance of the evidence exists or existed, and fix 
such damages at such just and reasonable amount as they 
may believe from the evidence in this case will be ~ufficient 
to compensate him for such injuri<.'s, not to exceed the amount 
sued for.'' 
By Mr. Rosenberger: The defendant, Ralph Anderson, by 
-counsel, objects and excepts to the action of the court in grant-
ing instruction E on the ground that there is no evidence of 
any permanent injury ns contemplated by that instruction. 
page 234 } Plaintiff's lnstru<Jtion F (Refused): 
"The court instructs the jury that Ralph Anderson in the 
operation of the truck being driven by him at the time of 
occurrence of the injuries of which plaintiff complains was 
the agent of the Virginia Wine Company, and that any neg-
ligence, if any, of his in the operation of said truck is alike 
the negligence of the Virginia Wine Company.'' 
· Note: This instruction was amended by the court and 
granted in its amended form as follows: 
pl,a.intiff's Instruction F-X (Granted as amended): 
"The court instructs the jury that if they believe from the 
evidence that Ralph Anderson in the operation of the truck 
being driven by him at the time of the occurrence of the in-
juries of which plaintiff complains was the agent of the Vir-
ginia Wine Company, then any negligflnce, if any, of his in 
tlte operation of said truck is alike t~1e negligence of the Vir-
ginia Wine Company." 
Note: No exception was taken to tl1c amending of this 
instruction by the court. 
Plaintiff's Instruction G (Refused): 
"The court instructs the jury that if they find for the plain-
tiff against Ralph Anderson their verdict should be also 
against I1is principal, Virginia Win<.' Company and if the jury. 
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find for the plaintiff against all of the defendants they may 
or may not. say in their verdict what amount is 
page 235 ~ found against either of the defendants.'' 
Note: See general exception following Instruction I. 
Plaint-iff's btstritction- H (Refused): 
:'The court instructs the jury that if you believe from the 
evidence that the defendanti Ralph Anderson had an oppor-
tunity to have avoided a co lision with the automobile being 
driven by-Casey 'Waller, and did not take advantage of said 
opportunity the~ you should find for the plaintiff against 
Ralph Anderson and the Virginia Wine Company, unless, you 
believe that L. E. -Waller was guilty of contributory negli-
gence." 
Note : See general exception following Instruction I. 
Plaint-ifl's Instruction I (Refused) : 
"The court instructs the jury that where the circumstances 
are such as to make it necessary to avoid an accident the op-
erator of a motor vehicle l1as the right to operate such vehicle 
on his left-hand side of the highway in the direction in which 
he is going.'' 
By )fr. Frank Stowers: Counsel for the plaintiff objects 
and excepts to the ruling of the court in rejecting his three 
offered instructions, G, H and I, because they ~tate the law 
and the court should have given each and every one of those 
instructions and the the plaintiff excepts because they wero 
·not given. · 
page 236 ~ Defendant Ca.~ey Waller's Instruction No. 1 
(Granted): 
"The court insh'ucts the jury that the plaintiff, being a 
guest in the defendant Casey ,v aller's automobile, he cannot 
recover against the defendant, Casey '\Valler~ unless you find 
from a preponderance of the evidence that bis injuries com-
plained of, were proximately caused by conduct on the part 
of Casey Waller in the operation of his car constituting gross 
negligence, that is, that degree of negligence which shows. 
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• 
an utter disregard of prudence amounting to complete dis-
regard of the safety of the plaintiff.'' 
ByMr. Rosenberger: The defendant, Ralph ~.\.nderson, by 
counsel, objects and excepts to the action of the court in grant-
ing defendant Casey 'Waller's instruction No. 1 on the grou.nd 
that this definition of gross negligence has already been at-
tempted in Plaintiff's Instruction D; that tlie definition of 
gross negligence as contained in the defendant's Instruction 
No. 1 is misleading. It is not a full definition of gross neg-
ligence, and for the further reason that gross,negligence may 
be and is the failure to nse slight care and does not have to be 
an utter disregard of others' rights. 
page 237 ~ Defendant Casey lValler's Instruction No. S 
( Granteil) : 
·'The Court instructs t:Lie jury that the law places upon 
every person, the duty to take such precautions for his own 
safety as a reaso.nably prudent person would take under like 
circumstances and conditions, and the failure to do so con-
stitutes negligence in law. 
"Therefore, if you find from a preponderance of all the 
evidence that tlie plaintiff, L. E. "\Valler, continued to ride in 
the defendant, Casey ·waller's automobile after he discovered,. 
or by the exercise of ordinary care, should hnve discovered 
that the defendant, ,vnller, was either under the influence of 
intoxicants, or was driviug his automobile in a grossly negli-
gent manner, without protest, or making any effort to get out 
of same, he l1aving an opportunity to do so after such dis-
covery, and that a reasonably prudent person under these 
circumstances, would have taken such precautions for his own 
safety, then the plaintiff would be guilty of negligence, and 
if you further find that such negligence contributed to his in-
juries, then he cannot recover." 
By !\Ir. Frank Stowers: Counsel for the plaintiff ob,jects 
and excepts to the court giving Instruction No. 2 offered by 
the defendant Casey ,valler upon the ground that there is no 
evidence in this 1·ecord that ~. E. ,valler wns guilty of any 
contributory negligence or that he was chargeable 
page 238 } with any negligence that Casey ,valler, his host1 
might have exhibite<l, and this is purely an ab-
stract point on that point. There is no legal inference thnt 
he was guilty of contributory negligence and plaintiff excepts 
to the giving of tllat instruction. 
Now, counsel for tlie plaintiff, without referring specificnlly 
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to each and every instruction offered by the defendants ob-
jects and excepts to each and every instruction given by the 
court which involves anv contributory negligence of Casev 
Waller which in any wise involves the negligence of tl1e J1ost 
can be imputed to the guest. That is pure and abstract law 
and there is no evidence in the record to warrant it and no. 
reasonable inference in 1·egard thereto. · 
De/enda,nt Cas~y Waller's I n.<ltrnction No . . rJ '< Granted) : 
"The Court instructs the jury that the mere failure to 
skillfully operate an automobile under all conditions, or to be 
alci·t and observant, and to act intelligently and operate an 
automobile at a low rate of speed, may or mny not, be a failure 
to do what an ordinaril~· prudent person would have done un-
der the circumstances and thus amount to a lack of ordinary 
care; but such lack of attention and diligence, or mere in-
advertence, does not amount to wanton or reek-
page 239 ~ less conduct or constitutes gross negligence for 
· which the. defendant Waller would be responsible 
to the plaintiff, an invited guest.'' 
By :Mr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and ex.cepts to the action of the court in giv-
ing defendant Casey ·waller 's Instruction No. 3 on the ground 
.that the court attempted to define gross ne~ligence in Plain-
tiff's Instruction D and in defendant Casey ,v aller 's Instruc-
tion No. 1, and in this instruction is another attempt which 
does not fullv define this term. This instruction is further 
prejudicial in' that it ha·s the court tell the jury what facts and 
circumstances might amount to gross negligence. It furtbe1· 
has the court tell the jury that under tl1e facts and circum-
stances in this case that it is not gross negligence under all 
conditions to fail to be alert and observant, whereas as a mat-
ter of law it might be gross negligence to drive down a street 
or cl rive to the left of the center of the road in the face of an 
oncoming ton and a half truck; that this instruction fails to 
take into consideration all of the facts and circumstances then 
and there obtaining. 
page 240 ~ Defendant Ralph .Anderson's Inst'nrctio11 No. 1-A 
(Refused): 
"The Comt instructs the jurv that the mere happenii{ir of , 
an accident places no responsibility on anyone and raises 
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"DO presumption of negligence. For the plaintiff, L. E. \\Taller, 
to recover against either Ralph Anderson or the Virginia 
Wine. Company he must himself be free of negligence which 
.contributed to the accident and must prove by .a ,preponder-
.ance of the evidence, negligence on the part of .the said de-
fendants and tlmt such ne~ligence proximately caused the 
.accidenl If the plaintiff fails to prove that the said defend-
ants were guilty of negligence, or even though he _prove it, 
yet if it further appears that he himself was guilty .of uegli-
,geuce proximately contributing to the injuries complained of, 
the plaintiff cannot recover and you must find .for the defend-
.ants Ralph .Anderson and the Virginia 'Wine Company-" 
By :Mr. Rosenberger: The defendant, Ralph Anderson, .by 
Munsel, objects and excepts to the action of the court in ;re-
fusing to give his instruction 1-A on the ground that this .in-
struction deals with tlle fact that the accident creates no pre-
.:sumption of liability. It covers the theory of burden of proof, 
as applied to Ralph Anderson, and the <'Ourt 's instruction 
1-A plus D does not set forth what the defendant 
page 241 } .Anderson wished covered in his instruction 1-A. 
IJe/ettdant Ralph -4rulcrsnn's Instruction 1-A plus D 
(Gmnted): 
"The Court instructs the jury that the mere happening of 
·an accident places no responsibility on anyone and raises no 
pr13sumption of negligence. 
'' ThP Court instructs the jury that, even if you should be-
·Jieve from tlie evidence tl1at the defendants were guilty of 
-some negJigence which proximately caused the injury to the 
plaintiff, yet if you further believe from the evidence that the 
1•h1intiff. himself was guilty of negligence in failing to take 
proper care and caution for his own safety, such as a pel'son 
of ordinary prudence would have taken, and that his failure 
to take such care contributed to his injury, yon must find 
for the defendants, since in such case the law will not under-
take to apportion negligence, and this is true even though the 
negligence of the defendants might lmve been grnater 'than 
the negligence of the plaintiff. The burden of proving -such 
contributor~' negligence, however, is on the defendants ·unless 
it is shown by plaintiff's own eviden<'e." 
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page 242 ~ Defendant Ralph Anderson's bistruction No. 1-B 
( Gra,ited) ~ 
"The Coul't instructs the Jury that at the time and place 
that this collision occurred it was the duty of the defendant~ 
Casey Waller, while driving a motor vehicle, to use reasonable-
care to perform each and all of the following duties; 
(1) To drive the said motor. vehicle in a careful and pru-
dent manner so as to keep the same under reasonable, ade-
quate and proper control; and 
(2) To keep a reasonable nnd proper lookout for other 
motor vehicles and persons using the highway; and 
(3) -To drive the said motor vehicle upon the right half 
of the highway, giving vehicles moving in the opposite direc-
tion, as nearly as possible, one-half of the main traveled por-
tion of the roadway ; and 
(4) to drive the said motor vehicle at n reasonable and 
proper speed having due regard for the traffic and surface of 
the highway and other conditions shown by the evidence to be 
existing; and 
The Court further instructs the jury that if they bclicYe-
by a preponderance of the evidence that the defendant~ Casey 
'Waller; failed to perform any one or more of his aforesaid 
duties and if they further believe that his failure to perform 
any one or more of his duties was the sole proximate cause 
of the collision and the injuries to L. E. Waller, then you 
cannot find a verdict against Virginia Wine Com-
page 243 ~ pany or Ralph Anderson.'' 
· By Mr. Watkins: The defendant, Casey \Yaller, obj~cts 
and excepts to the action of the court in giving Instruction 
1-B on the ground that there is no evidence to support same, 
and on the further grouncl that it contains a definition of 
simple negligence and sets forth the acts constituting simple 
negligence as applied to Casey vValler and Jms no application 
to this case, and further, it is confusing to the jury. 
Defendant Ralph .Ande,·son's bu:truction 1-C (Refused): 
"The Court instructs the jury that the burden being on the 
plaintiff to prove his case, ns alleged in Ute notice of motion, 
by a preponderance of evidence, such proof must be by af-
firmative evidence, wbicb mni::t show more than the prob-
ability of a negligent act as alleged, and that the injury woulcl 
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not have occurred except for such negligent acts of defend-
ants. If, after hearing all tbe evidence, you are uncertain as 
· to w?etber Ralph Anderson was guilty of such negligenc~ 
and it appears equally probable that he was not as that he 
was, then you cannot l'eturn a verdict against Vil'giuia ,vine 
Company or Ralph Anderson.'' 
Note: This instruction was amended by the court and given 
as 1-C-1 in its amended form, us follows: 
page 244 ~ Defendant Ralph Anderson's Instruction 1-C-1 
( Gra,ited) : 
"The Court instructs the jury that the burden being on the 
plaintiff to prove his cnse, as aHeged in the notice of motion, 
by a preponderance of evidence, which must show more than 
the probability of n negligent act as alleged, and tllat the in-
jury would not have occurred except for such negligent acts 
of defendants.'' 
By Mr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the action of the court in re-
fusing his Instruction 1-C on the ground that this instruction 
tells the jul'y what preponderance of the evidence means as 
it affects him, Relph Anderson, and is applicable to his theory 
of the case and I1e is entitled to it in 11is language, 
Defendant Ralph Anderson's Instruction 1-D (Refused): 
/'The Court instructs the jury that, even if you should be-
lieve from the evidence that the defendants were guiltr of 
some negligence which proximately caused the injury to the 
plaintiff, yet if you fmther believe from the evidence that tlie 
plaintiff himself was guilty of negligence in failing to take 
proper care and caution for his own safety,, such as a perso11 
of ordinary prudence would have taken, and that his failure 
to take such care contributed to his injury, you must :find for 
the defendants, since in such case the law will not 
page 245 } undertake to apportion negligence, and t.his is 
true even though the negligence of the defendants 
might have been greater than the negligenc of tlic p]aintiff. 
The burden of proving such contributory ne~ligence, however, 
is on the defendants unless it is shown by tue plaintiff's own 
evidence.'' 
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By Mr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the refusal of the court to 
grant his instruction D-1 on the ground that this instruction 
is Ralph Anderson's theory of contributory negligence which 
would bar recovery against him and also deals with the theory 
of comparative negligence which is nowhere else dealt with 
in these instructions and it is not covered by Instruction 1-A 
plus D which the court gave in lieu thereof. 
Defendant Ralph Anderso11's fostruction 1-E (Granted): 
'' The Court instructs the jury that no sympathy for the 
plaintiff, L. E. "\Valler, should be allowed to enter into the con-
sideration of this case, but the jury must try it according to 
the law and the facts proven.'' 
page 246 ~ ·Defeudant Ralph Anderson's J.iistruction, 1-F 
· (Refused) : · · 
"The Court further instructs the jury that if they believe 
from the evidence that the plaintiff, L. E. Waller, in the exer-
cise of reasonable care., should have realized that Casey Wal-
ler was driving in a manner reasonably calculated to cause 
an accident and that L. E. ,valler could have warned him in 
time for him to have avoided tlle accident hut failed to do so, 
then you cannot find a verdict against Virginia Wine Com-
pany or Ralph Anderson.'' 
Note: Tl1is instruction was amended by the court and given 
as 1-F-1 in its amended form, as follows: 
Defendm1t Ralph Anderson's Instruction 1-FJJ .(Gra11ted): 
"The Court further instructs the jury that if they ·believe 
from the evidence that the plaintiff, L. E. ,,.,r aller, in the exer-
cise of reasonable care, should have realized that Casey ,val-
ler was driving in a manner reasonably calculated to cause an 
accident and that L. E. "\Yulfor could have warned him in time 
for him to have avoided the accident but failed to do so, then 
he cannot recover.'' 
, Bv Mr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the action of the court in re-
fusing Instruction 1-F on the ground that this instruction 
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deals with the defendant Ralph Anderson's theot·y of· the case 
that L. E. Waller remained in the automobile for 
page 247 ~ more than a quarter of a mile after he should have 
been put on notice of the fact that the driver was 
.zig-zagging the car from one side of the road to the other.. 
By Mr. Wat~ins: The defendant, Casey ·waller, objects 
.and excepts to the action of the court in granting Instruction 
1-F-1 on the ground that there is no evidence to support it. 
D~fenda..nt Ralpli Anderson's Instruction No. 1-H (Granted): 
"The Court insfrncts the jury that when a person is sud-
<lenly confronted with an emergency through no negligence 
,of his own but through the negligence. of another, ·such per-
.son is not r.equired to act instantly but is allowed a reasonable 
time to comprehend the situation before being required to 
:act. 
'' And if you believe from the evidence tliat Ralph Ander-
son, while operating his truck in a lawful manner, was sud-
denly confronted with an emergency caused by the negligence 
of Casey vV nller., then you must allow Ralph Anderson a rea-
sonable time to react to the situation and if vou find that he 
acted as promptly and in a manner such as an ordinary per-
son would have under the same or similar circumstances, then 
you cannot return a verdict against Virginia Wine Company 
-or Ralph .Anderson." 
page 248 ~ By Mr. ·w atkins: The defendant, Casey Wal-
ler, objects and excepts to the action of the court 
in granting Instruction No. 1-H on the ground that there is no 
evidence to· support it. 
Defendant RalJJh Anderson's lnstructiou 1-l (Refused): 
"The Court further instructs the jury that if they believe 
from the evidence that the defendant, Ralph Anderson, was 
-operating the truck on its right lmlf of the highway and that 
the automobile of Casey "\Vall(lr was driving to the left of the 
l1ighway ancl in the path of the oncoming truck, suddenly and 
unexpectedly and that Ralph Anderson was compelled to act 
immediately in an effort to avoid a collision and if the jury 
further believe tliat Ralph A.nderson operated the truck in 
-such a way as a person of ordinary prudence under similar 
circumstances might liave operated the same then tbe jury 
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.ca1U1Dt r~turn a verdicl against Ralph Ander.sou. even thout,ofi 
~ jury may belie:ve tb.a,t he .did !IWt take the wisest course 
or make the wisest ~hoioo.'' 
Note·: Tbis instruction was amended by the. court and given 
as 1.;r.1, in its amended form, .as follows: · 
Defen,clant Ratp11 Anderson's Im:truction 1-1-1 (Granted): 
'' The Coul't further instructs the jury that if they believe 
from the evidence that the defendant, Ralph Anderson, was 
operating the tnek in a 1awful manner on its right balf of 
the highway and that the automobile of Casey 
page 249} Wa.lleJ· was given to the left of the highway and 
in the path of the oneoming truck, suddenly and 
unexpectedly .and that Ralp}1 .Anderson was compelled to act' 
immediately in an effort to avoid a collision and if the jur~' 
further believe that Ralph .Audet-son operated the truck iu 
such a way as a person of ordinary prudence under simila1· 
cii'eumstances might bave ope,.-ated the same then the jury 
cannot return .a verdict against Ralph Anderson even though 
the jury nmy believe that be did not take the wisest coul'se or 
make the wisest eboice. '' 
By Mr. ·watkins: The defendant, Casey Waller, objects 
and excepts to the giving of Instruction l·l-1 on the ground 
that there is no evidence to support it. 
Defe1idant Ralph Anderson's Instruction. No. 1-J (Refused): 
"The Court instructs the jury that it is the duty of a pas-
senger in an automobile to exercise such care for his owu 
safety as a reaijonably prudent person would under similar 
circumstances and if you believe from the evidence that the 
plaintiff, L. E. "\Valler., rode with Casey Waller when he knew, 
or hr the exercise of reasonable care should have known, 
that Casey Waller was under the influence of intoxicants and 
that the intoxicated condition of Casev ·waller was a proxi-
mate cause of the collision, then L. E:Waller failed to exer-
cise reasonable care for his own protection and 
page 250 ~ he was guilty of contributory negligence as a mat-
. ter of law aud you shall return a verdict for the 
defendants, Virginia ,\7ine Company and Ralph Anderson. 
"In this connection the jury ai·e instructed that driving 
.. 
Casey Waller v. L. E. ·waller 153 
under the influence of intoxicants does not mean that tho 
driver must be under the influence to any particular degree 
or to such an extent that his ability to drive is materially im-
paired, but the test to be applied is whether or not Cai.ey 
Waller was under the influence of intoxicants to any deg1·ee.'' 
By M1·. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the action of the court in re-
fusing his instruction 1-J on the ground that this instruction 
deals with the defendimt Anderson's theory that ,v aller was 
driving or riding in an automobile with a person under the 
influence of intoxicants; that he had been riding in there long 
. enough to have known it and that he did nothing to protect 
himself. The instruction g;oes further to define what driving 
under the influence of intoxicants means and the refusal to 
give this instruction is a refusal to submit to the jury one 
of the theories of defense of Ralph Anderson. 
page 251 ~ Defendant Ralph Ander.son's Instruction 1-K 
(Ref-used): 
"The Court instructs the jury that the driver of an auto-
mobile on a public highway ,vl10 sees another car approaching 
on the wrong side of the road has the right to assume that tho 
driver of such automobile will observe the law and seasonably 
move over to his right side so as to pass safely. 
'' And if you believe from the evidence that Ralph Ander-
son, while operating his truck in a lawful manner, acted in a 
manner such as an ordinary person would have in tlle remain-
ing time after he saw that Casey ·wa~ler was not going to 
turn to his right side of the road, then you cannot return a 
verdict against Virginia ,vine Company or Ralph Anderson.'' 
By Mr. Rosenberger: The defendant, Ralph Anderson, by 
counsel, objects and excepts to the action of the court in re-
fusing Instruction 1-K on the ground that this instruction 
deals with the theory of the defendant Anderson that he had 
the right to assume that the automobile of Casey ·waller 
would tum back to tl1e right side of the road until he was put 
on notice that he would not do so, and he is entitled to have 
that theory submitted to the jury, a failure to do so is preju-
dicial. 
Now, fo1· tllc purposes of the re<.'ord T want 
page 252 ~ the record to s110w that I offered to show what the 
evidence of Officer Stanley would have been, if we 
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had been given an opportunity to do so, as to his opnnon 
where the point of impact oecurred, and this was refused. 
Note: The jury having returned a verdict for the plaintiff 
against the defendant Casey Waller in the sum of five thou-
san dollars, the following motion was made: 
l3y Mr. \V atkins: The defendant, Casey 'Waller, bv coun-
~el, moves the court to set aside the verdict of the jury on 
the gro~nd that the same is contrary to the law and the evi-
dence and is without evidence to support it, and to enter up 
judgmel\t in favor of Casey \Valler notwithstanding the ver-
dict, and further move the court to grant n . new trial 
on account of the errors of the court in the course of the trial 
in the admission of evidence and in giving and refusing of 
instructions. 
By the Court: Do you want to argue the motion 1 
By Mr. \Vatkins: \Ve would like to have the record written 
up first. 
By the Court: I will take the motion under consideration. 
page 253 ~ Virginia: 
In the Circuit Court of Campbell County. 
L. E. Waller, Plaintiff, 
v. 
Casey Waller, ct al., Defendants. 
JUDGMENT. 
This day came the plaintiff in the above entitled action, L. 
E. ·waller, by counsel, and likewise came the defendant, Casey 
Waller, by counsel, to which time the argument of the motion 
to set aside the verdict of the jury rendered on the 26th day of 
October, 1946, was continued, and the court having heard the 
arguments of counsel doth overrule said ·motion to set aside 
said verdict, to which action and ruling of the court the de-
fendant, Casey \Valler, by counsel excepted. 
It is, the ref ore, ADJUDG:ED AND ORDERED that the 
plaintiff, L. E. '\Valler, reeover and have jucl!nnent a;rainst the 
said Casey '\VaUer for the sum of Five Thousand Dollars 
($5,000.00), tbe amount of the damages by the jury in its ver-
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diet awiu·ded, with interest thereon at tl1e 1·ate of six per 
eentum (6%) per annum from the 26th day of October, 1946, 
unti~ paid, together with his cost by him about his action 
herem expended. 
And the defendant, Casey vValler, by counsel, lmving in-
dicated his intention to apply to the Supreme Court of Ap-
peals for a writ of error n11d supersecP.a,,:; in said case, it is 
further ORDERED AND ADJUDGED upon mo-
page 254 } tion of the said defendant that this judgment be 
and the same hereby is suspended for a period of 
sixty days from the 20th day of January, 1947., to enable the 
:Said defendant to apply for a writ of error to said Supreme 
Court of Appeals on the execution of a suspending bond by 
the said defendant, Casey \Valler, or someone acting in his 
behalf, in the sum of One Thousand Dollars ($1,000.00), con-
ditioned as by law requiredjn such cases by statute made and 
provided, with smety to be approved by the Clerk of this 
court. 
page 255} CERTIFICATE. 
I, Chas. E. Burks, ,Judge of the Circuit Court of Campbell 
County, Virginia, who presided over the foregoing trial of 
L. E. Waller t'ersus Casey ·waller, Virginia Wine Company 
and Ralph Anderson, in said court~ at Rustburg, Virginia, on 
October 24th and 25tl1, 1946, do certify that ~be foregoing is 
a true and correct copy and report of the evidence adduced, 
the evidence rejected, all of the instructions offered, granted, 
-amended and refused, all questions raised, all motions and 
all rulings thereon, with the objections and exceptions of the 
respective parties as therein set forth, and other incidents 
of the trial of the said case, except Stanley Exhibit No. l 
(diagram), which has been initialed by me for the purpose 
of identification, as it is agreed by the parties hereto., by coun-
sel that it will be forwarded to the Supreme Court of Ap-
peals of Virginia as a part of t11e record in this cause in lien 
of certifvint? to said Court cop~· of said exhibit. 
· And I ·c10 furtl1er certify that the attorneys for the plaintiff, 
L. E. ,v aller, bad reasonable uotire in writing, given by coun-
sel for tl1e defendant, Casey Waller, of the time and place 
-when the f Qregoing- report of tJie evidence adduced, the evi-
dence rejected, all of the instructions offered, granted, 
amended and refused, all questions raised. all motions and 
rulings thereon, objections and exceptions and 
page 256 } other incidents of the trial, and the exhibit,.. would 
·be tendered and presented to the undersigned for 
signature and authentication. 
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Given under my hand this the 4 day of March, 1947, withiu 
sixty days after the entry of the final judgment in said cause. 
CHAS. E. BURKS, 
Judge of the Circuit Court of Campbell 
County, Virginia. 
I, C. W. Woodson, Clerk of the Circuit Court of Campbell 
County, Virginia, do certify that the foregoing report of the 
evidence adduced, the evidence rejected, all of the instructions 
offered1 amended, granted and refused, all questions raised,. 
all motions and all rulings thereon, objections and exceptions 
and other incidents of.the trial of L. E. Waller vers1ts Casey 
Waller, Virginia ,vine Company and Ralph Anderson, to-
gether with the 01·iginal exhibit therein ref erred to, all of 
which have been duly authenticated by the Judge of said 
Court, were lodged and filed with me as Clerk of said court 
on the 4 day of March, 1947. 
C. W. WOODSON, 
Clerk of the Circuit Court of Campbell 
County, Virginia. 
page 257 ~ I, C. ,v. \Voodson, Clerk of the Circuit Court of 
Campbell County, Virginia, do certify that the 
foregoing is a true and correct transcript of the record of the 
case of L. E. Waller iiersus Casey Waller:, Virginia Wine 
Company and Ralph Ande1·son, and I further certify that 
notices as required by Section 6253-f and Section 6339 of the 
Code of Virginia, as amended, were duly given as appears 
by paper writings filed with the record of said case . 
. The Clerk's Fee for making this transcript is $25.00. 
Given u.nder my Iiand this the 4 day of March, 1947. 
C. W. WOODSON, 
Clerk of the Circuit Court of Campbell 
County, Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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